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The Paterson teacher who called her first-grade students “future
i?imihals" in a Facebook post should lose her tenured job, an admin-
trative law judge has ruled.

In a decision made public Tuesday, Judge Ellen Bass said
I’rf&iinifer O'Brien’s conduct would be “inexcusable” in any district,
But especially in a city burdened by poverty and violence.

“0’Brien has demonstrated a complete fack of sensitivity to the
fﬁfii‘ld in which her students live,” the judge wrote. “The sentiment
Hhat a 6-year-old will not rise above the criminal element that sur-
18unds him cuts right to the bone.”

Bass also rioted that 0'Brien, who lives in Elmwood Park, did not
EXpress genuine remorse at an August hearing in Newark.

_ "I came away with the impression that O'Brien remained some-
What befuddled by the commation she had created,” the judge wrote.
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LEARNING OUTCOMES

After reading and studying this chapter, you should be able to:

1. Explain the relationships between the U.S. Constitution and the role and
responsibilities of the states in ensuring the availability of public schools for all
children. (InTASC 9: Professional Learning and Ethical Practice)

2. Summarize key components of the rights and responsibilities of teachers as
determined by key U.S. Supreme Court decisions (InTASC 7: Planning for Instruction;
InTASC 9: Professional Learning and Ethical Practice)

3. Describe teacher’s rights and responsibilities including appropriate and
inappropriate teacher and student uses of social media. (INTASC 3: Learning
Environments, INTASC 8: Instructional Strategies, INTASC 9: Professional Learning

4. Distinguish between students’ rights and responsibilities as citizens and their
rights and responsibilities as students. (InTASC 3: Learning Environments; INTASC 7:
Planning for Instruction; INTASC 9: Professional Learning and Ethical Practice)

PATERSON TEACHER SUSPENDED FOR FACEBOOK
POST SHOULD BE FIRED, JUDGE RULES
By LESLIE BRODY
Staff Writer, The Record: NorthJjersey.com

Bass said that with sensitivity training, O'Brien—a Paterson
teacher since 1998—could return to a public school classroom, but
not in Paterson, due to her damaged relationship with the community.

The judge also found that the district’s need to efficiently oper-
ate its schools outweighed O'Brien’s right to free speech.

“In a public education setting, thoughtless words can destroy
the partnership between home and school that is essential to the
mission of the schools,” she wrote.

The state education commissioner has forty-five days to accept,
reject or modify the judge’s recommendations.

0'Brien’s lawyer, Nancy Oxfeld, said she would appeal to the
commissioner to let O'Brien keep her job. Oxfeld said O'Brien’s words
had been misinterpreted and that she never thought her students
would become criminals. The teacher was concerned about a few
students' behavior and believed they needed help, the lawyer said.




QUESTIONS FOR REFLECTION

O’Brien?

should have protected her from dismissal?

FIGURE 10.1

1. What do you think—was the judge right or wrong to fire Jennifer

2. Do you think that a teacher’s constitutional right to free speech

LEGAL ASPECTS OF EDUCATION

A critical component of becoming a teacher is to develop basic familiarity with the legal pe;
tive. Teachers not only need to understand the law as it relates to their rights and respon
but also must be knowledgeable about the rights of their students. As is readily apparent
“Education in the News” story, a newly emerging area of legal disputes is inappropriate
social media by teachers and students. As students and teachers increase their use of the
nologies, there are a growing number of challenges in the courts, and policy makers are ¢
with what rules of use need to be established. .
Learning about the legal aspects of education begins with developing an understandi must be in accordance with the U.S. Constitution. When a state legislature develops anew
the importance of the U.S. Constitution and the Bill of Rights. All else evolves from int erprets
of the Constitution. Within the boundaries of U.S. law, each state is guided by its own constituls
Several additional sources of laws exist at the federal, state, and local levels, and a num
processes are in place for addressing disputes. As illustrated in Figure 10.1, the teacher in man:

Sources of Legal Control in U.S. Education as They Affect the Classroom Teacher

3. Do you have any material on your Facebook, Twitter,
other social media account that might become a pro
your student teaching or first years as a teacher?

is the implementer at the intersection between those who enact laws, those who administer
nd those who interpret them.
~ gome laws are developed out of the legislative process. These are referred to as enabling
v those that provide opportunity or make it possible for educators to do certain things. Also,
an impose restrictions or prohibitions. Another form of law, administrative law, is made up
the rules and regulations that the executive branches of government create. Once the legislative
5 of government has established a new statute or policy, a government office, such as the U.S.
ent of Education and/or the state education department, will develop rules and procedures
o implementing the new policy. These rules and procedures can have the force of law too.
nce legislation is enacted into law and the rules and procedures are in place. If a question
. erpretation is raised, then the judicial interpretive process is engaged. The judicial process
-' used when it appears that a law has been violated. The interpretations of the state and
court systems’ decisions form a body of case law. The sampling of legal topics presented
chapter includes examples from constitutional law, state and federal statutes, and case law
‘on court interpretations. All apply directly to schools, teachers, and students.

Source: The Record (Bergen, Country, NJ)/North Jersey.com.

il Provision L E U.S. Constitution

S. Constitution is the fundamental law for the nation. When Congress develops a new stat-

must be in accordance with the U.S. Constitution and that state’s constitution.

Three of the amendments to the U.S. Constitution are particularly significant to the
ance of education, both public and private. Interpretations by the courts of each of these
dments—the Tenth, First, and Fourteenth—have had profound impacts on the role and
rpose of schools. the opportunities of all students to have access to an education, and the
wponsibilities and rights of teachers, students, and school administrators (see Figure 10.2).

AMENDMENT. The powers not delegated to the United States by the Constitution, nor

Enabling and Legislative Agents

ibited by it to the States, are reserved to the States respectively, or to the people (From All
dinents (o the United States Constitution. Published by U.S. Constitution, 2015).

The U.S. Constitution does not specifically provide for public education; however, the
Amendment has been interpreted as granting this power to the states. Therefore, education
United States is not nationalized as it is in many other nations of the world. Each state has
Y ded for education either in its constitution or in its basic statutory law. For example, Part 6,
on 2, of the Ohio Constitution reads:

* People of the state and their
rights under the U.S. Constitution

* Constitution of the state

* Statutes of the state legislature

» State Board policies

The General Assembly shall make such provisions, by taxation, or otherwise, as, with the income arising

from the school trust fund, will secure a thorough and efficient system of common schools throughout
Uhie state; but no religious or other sect, or sects, shall ever have any exclusive right to, or control of,
~any part of the school funds of this state (From Constitution of the State of Ohio, Section 2, Part 6.
Published by The Supreme Court of Ohio, 2015.).

* Local school board policies
interpretive
Agents

» Decisions of

The state courts

* Decisions of
district courts

* Decisions of
U.S. Supreme
Courts

ugh such statements, the people of the various states commit themselves to a responsibility
ucation. The state legislatures are obliged to fulfill this commitment.

Classroom
Teacher

HRST AMENDMENT. Congress shall make no law respecting an establishment of religion,

prohibiting the free exercise thereof: or abridging the freedom of speech, or of the press; or

right of the people peaceably to assemble, and to petition the Government for redress of
ances.

As illustrated in the cases presented later in this chapter, two important clauses in the

@

ISt Amendment have been applied repeatedly to issues confronting public education: (1) the

Administrative Agents
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i)

U
TR

enabling laws Laws
that make it possible for
educators to do certain
things.

administrative

law Rules and regula-

tions that the executive
branch of a government
create based in statute.

judicial interpretive
process The judicial
process of drawing
conclusions about the
intent of the wording
in the Constitution and
statutes.

case law Law based
on decisions of state and
federal courts.

* Local admini_&trators
* State superintendent

b=

« State education department

* Opinions of attorney general
* U.S. Department of Education
* President

| Not Provided for: Responsibility for education.

Tenth Amendment: Grants responsibility for education to
£ach state,

of the press.

opportunity.

First Amendment: Ensures freedom of speech, of religion, and

Fourteenth Amendment: Ensures equal educational
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establishment clause, “Congress shall make no law respecting an establishment of religjon
(2) the free speech clause, which has direct implications for teacher and student ri ght; )

FOURTEENTH AMENDMENT. No state shall make or enforce any law which shall abyi,
privileges or immunities of citizens of the United States; nor shall any State deprive any ;',é
life, liberty, or property without due process of law; nor deny 1o any person within its _;m-; :
the equal protection of the laws. e
The application of the Fourteenth Amendment to public education as considered | '
chapter deals primarily with the equal protection clause: “nor shall any State . . . deny
person within its jurisdiction the equal protection of the laws™ (From All Amendments
United States Constitution. Published by U.S. Constitution, 2015). Equal educational op ‘
is protected under the Fourteenth Amendment. In effect, the rights of citizens of the United
are ensured by the Constitution and cannot be violated by state laws or action. '

I -
Before reading this chapter, did you know that the U.S. Constitution makes no reference to education 2
therefore the state has the responsibility for education? Or did you think that education was the resg

ity of the federal government? Now, what do you see as the ideal balance between the state, the
government, and local control?

Some of the enduring legal issues related to education are summarized in the next
sections of this chapter. You need to become familiar with each topic. With each issue we
illustrating the legal reasoning and pointing out key decisions that have direct implications for |
teacher. Later in the chapter, we will return to the increasing challenges related to uses of soc

Chu

a religious matter, and many of those who attended school were destined for the ministry,
with school attendance open to everyone, there are serious questions about the place of

in education. Many private schools today are under religious sponsorship. But debate aboul
rightful role of religion in public education continues. Should public funds be used to s :
students in religious schools? Can prayer be said at high school commencement services
classrooms? Does the teaching of creationism amount to public support for religion, or is it

debate process, so proponents of differing viewpoints have turned to the courts.

First and Fourteenth Amendments of the U.S. Constitution. The First Amendment is inte
as being applicable to the states by the Fourteenth Amendment. For example, a state law
ing a daily prayer to be read in classrooms throughout the state could be interpreted as “depri 1
persons of liberty” (see the Fourteenth Amendment’s due process clause) and as the state_-'_
lishing a religion, or at least “prohibiting the free exercise thereof” (see the First Amends
establishment clause). States are not permitted to make laws that abridge the privileges of cit
and the right to the free practice of religion must be ensured.

Court cases related to the separation of church and state can be classified in three categ
(1) those dealing with the use of public funds to support religious education, (2) those
with the practice of religion in public schools, and (3) those dealing with the rights of
to provide private education for their children. Key cases related to each of these categort
presented and summarized in Table 10.1.

PUBLIC FUNDS AND RELIGIOUS EDUCATION. In the 2013-2014 school year, the maost
year for which statistics have been compiled, 10 percent (5.4 million) of all pre-k 10 12
students were enrolled in private schools. Of the students who attend nonpublic schools, 40
(2.1 million) were enrolled in parochial (Catholic) schools, and 707,000 were enrolled in €0
tive Christian and affiliated schools' In states with relatively large enrollments in parochial 8

' All data reported in this chapter, unless otherwise noted, are from the U.5. Department of Education, National Centef for
Education Statistics.

Our nation has a strong religious heritage. For example, in colonial times, education was primar

the presentation of an alternative scientific view? Agreements have not been reached through ik .

Court cases concerned with separation of church and state most frequently involve both the

10.1.
po

| CASE
iI Fyerson V. Board of Education (1947)

| Lemon v. Kurtzman (1971)

{'.Wolman v. Walter (1977)

I

s o a . o

. Provision of instructional materials and
|.[{.I BT : .
field trips to nonpublic school pupils

Grand Rapids School District v. Ball (1985)
| and Aguilar v. Felton (1985)

Zobrest v. Catalina Foothills School Dis-
irict (1993)

"_Bﬂpard of Education of Kiryas Joel Village
| School District v. Grumet (1994)

r{@ﬂsﬁﬂi v. Felton (1997)

of these cases and issues here to illus
A summary of cases related to the use of public funds for private education is presented in
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» efforts have been made to obtain public financial assistance of one form or another for
'bic school students. These attempts have often been challenged in the courts. We present a

trate the reasoning and to assess trends in this difficult

TABLE 10.1

ISSUE

Use of tax-raised funds to reimburse
parents for transportation of students to
church schools

Legislation to provide direct aid for
secular services to nonpublic schools,
including teacher salaries, textbooks, and
instructional materials

Provision of books, standardized test-

ing and scoring, diagnostic services, and
therapeutic and remedial services to non-
public school pupils

Court ruled that providing such materials
and services to nonpublic school pupils
was unconstitutional.

Instruction of nonpublic school students
in supplementary education by public
school teachers

Provision of a school district interpreter
for a deaf student attending a Catholic
high schoof

Creation and support of a public school
district for Hasidic Jews by New York
State

School districts' provision of Title | teach-
ers to serve disadvantaged students in
religious schoals

ortation for Students of Church Schools. The landmark case on the use of public funds
ide transportation for students to church schools was Everson v. Board of Education, ruled
the U.S. Supreme Court in 1947. The Court held that in using tax-raised funds to reim-
parents for bus fares expended to transport their children to church schools, a New Jersey
| district did not violate the establishment clause of the First Amendment. The majority

selected U.S. Supreme Court Cases Related to the Use
of Public Funds for Private Education

DECISION ‘

Court ruled that reimbursement did not |
violate the First Amendment. i

Court ruled the legislation unconstitu-
tional because of the excessive entangle-
ment between government and religion.

Court ruled that providing such materials
and services to nonpublic school pupils
was constitutional.

Court ruled that the action violated the
establishment clause in that it promoted
religion.

Court ruled that government programs
that neutrally provide benefits to a broad
class of citizens without reference to reli-
gion are not readily subject to an estab-
lishment clause challenge.

Court ruled that the district violated the
establishment clause in that it was a form
of “religious favoritism.”

Court overturned ban provided the district
assigns teachers without regard to reli-
gious affiliation, all religious symbols are
removed from classrooms, teachers have
limited contact with religious person-

nel, and public school supervisors make
monthly unannounced inspections.
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of the members of the Court viewed the New Jersey statute permitting free bus transpor (s who are deaf are entitled to have a sign language interpreter in all regular classes. In
parochial school children as “public welfare legislation” to help get the children to and from . Catalina, the Court concluded that no establishment clause violation occurred because
safely and expeditiously. Since the Everson decision, the highest courts in several states, uny : ision of the interpreter was a “private decision of individual parents.” In terms of the fed-
visions in their own constitutions, have struck down enactments authorizing expenditupes Jute, the Court determined that this was a situation in which “government programs that
funds to bus children attending denominational schools; others have upheld such il provide benefits to a broad class of citizens defined without reference to religion are not
3 y subject 10 an establishment clause challenge just because sectarian institutions may also
e an attenuated benefit.”

e

The Lemon Test: Excessive Entanglement. A useful rubric emerged from the U S, Supre
decision in Lemon v. Kurtzman (1971). This case dealt with an attempt by the Rhode Island C
ture to provide a 15 percent salary supplement to teachers who taught secular subjects in nonpy ehild Benefit Theory. The use of public funds to provide secular services has led to a concept
schools and a statute in Pennsylvania that provided reimbursement for the cost of teachers' 1o as child benefit theory. More recent decisions supporting the use of public funds
and instructional materials in relation to specified secular subjects in nonpublic schoo]g; The sporlation and textbooks for students in private schools have generally been based on
concluded that the “cumulative impact of the entire relationship arising under the statutes i benefit theory; this theory emerged out of commentary about the Everson v. Board of
state involves excessive entanglement between government and religion.” (1971) The Court no ation case. The reasoning was that transportation and books provide benefits to the chil-
out another defect of the Pennsylvania statute: It provided for the aid to be given direclly i not to the school or to a religion. Those opposed to the child benefit theory argue that
school. In the Everson case, the aid was provided to the students’ parents, not to the church- o children receiving sectarian education instruction is effectively aiding the institution
school. The Court posed three questions that have since become known as the Lemon test: (IJ , ng instruction.

the act have a secular purpose? (2) Does the primary effect of the act either advance or in The child benefit theory, as supported by the U.S. Supreme Court, has penetrated federal
religion? and (3) Does the act excessively entangle government and religion? Most subse ation. For example, the original Elementary and Secondary Education Act of 1965 (ESEA)
cases dealing with the use of public funds in nonpublic school settings have referred to this _,"';,., s subsequent reauthorizations, including No Child Left Behind, provide assistance to both

Special Situati The US. S C ) . blic and nonpublic schoolchildren. For example, Title I of ESSA, which deals with assistance

/4 L ‘f“ ons. 1he U.S. uPreme ourt seems to have wavered frorg a strict appl.tcauon _ the education of children from low-income families, states that children from families attend-
Lemon tesF n two more cases: Kiryas Joel v. Grumet and Zobrest v. Catalina. In a 1994 case, ivate schools must be provided services in proportion to their numbers.
of Education of Kiryas Joel Village School District v. Grumet, the U.S. Supreme Court rulec l p

Co

a New York State law that created a public school to serve children with disabilities in 4 village I Teachers in Religious Schools. In Agostini v. Felton (1997), the U.S. Supreme Court

Hasidic Jews was a form of “religious favoritism’” that violated the First Amendment. Inte pemed (o be providing increased flexibility and easing the tensions created by Aguilar v. Felton

in this case, as in some others recently, the justices ignored the Lemon test in making th 85). In Aguilar, the court struck down the use of Title I funds to pay public school teachers

Instead, the focus was on the legislature’s creation of a special school district; the justices jo taught in programs to help low-income students in parochial schools. But in Agostini, the

the risk that “the next similarly situated group seeking a school district of its own will receiw decided that. under specific safeguards, Title I teachers can be sent to serve disadvantaged

one” (From Board of Education of Kiryas Joel Village School District v. Grumer, 1).5. Si tdents in religious schools.

Court, 1994). Another implication of this decision was the indication that the court wis willing The issue of public aid to church-related schools seems to have been settled. It is clear

revisit Aguilar v. Felton (1985) and Grand Rapids School District v. Ball (1985), which inv at aid for certain secular services (such as transportation, textbooks, and—under prescribed

sending public school teachers to private religious schools to provide supplemental ins glicumstances—testing, diagnostic, therapeutic, and remedial services) can be provided. Still, this child benefit the-
Whether a public school district could provide an interpreter for a student who was d difficult problem area. In fact, the whole body of law in this area continues to be somewhat ory A driterion used by

attended a Catholic high school was the central question in Zobrest v. Catalina Foofhfﬂﬁs‘" fnfused and contradictory. Figure 10.3 summarizes our current understanding related to public the U.S. Supreme Court

District (1993). Under a federal statute, the Individuals with Disabilities Education Act (IDEA inds and religious education. to determine whether

UGIOUS ACTIVITIES IN PUBLIC SCHOOLS. The limits and boundaries of the First Amend-  services provided to non-

n relation to public schools have been and will continue to be tested in the courts, especially  public school students
ation to what might be seen as support of religion. Many cases have dealt with prayer in  benefit children, not
00l the teaching of creationism and evolution, and the religious use of public facilities. Each  a particular school or
s contributed to a gradual process of clarification of what can be done and what should  religion.

[}

s
S )

-

h
| T - e ol
s
Laws and policies that have the effect of establishing reli- o Special support services such as speech and hearing teach-
gion in the schools will not be upheld by the courts. ers may be provided to students in religious schools.
Use of public tax funds to pay for secular textbooks for e Religious schools may be reimbursed for administrative
In Zobrest v. Catafina. the |Oa_\n to students and transportation of religious school costs of standardized tests, test scoring, and record keep-
Supreme Court ru!edl'that . children has been upheld by the courts. ing required by the state.
no establishment clause Usle _of public tax funds to pay for salaries of teachers in ¢ Public tax funds may not be used in support of public
was violated in the case ! religious schools has not been upheld by the courts. school teachers offering remedial or enriched instruction in
of providing an inter- - . Use of public funds to pay tuition of religious school children religious schools.
preter for a student who has not been upheld; in Minnesota, a tax deduction has been
was deaf who attended a _ Upheld for parents of children in public and private schools.
Catholic school. " —
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TABLE 10.2 e cupreme Courl ruled in Santa Fe

ent School District, Petitioner
 Poe that the clear intent of the
palicies was in violation of the
shment clause. The six-to-three
v observed, “The District, nev-
_asks us to pretend that we do
Creationism pgnize what every Santa Fe High

b 0l student understands clearly—
policy is about prayer.” Later
cision, the Court noted, “This
Moy likewise does not survive a facial
Practice of Religion & because it impermissibly
' upon the student body a majori-
election on the issue of prayer.”
her words, the district would be
_hg_a particular religious activity
majority on all, a clear violation
Mozert v. Hawkins County Public Request that fundamentalist chil- Rejected by the U.S. Court of Appeals for the Sixth sstablishment clause. “It further
Schools {1987) dren not be exposed to basal read- Circuit, which reasoned that the readers did not . ers the student body majority

Selected U.S. Supreme Court Cases Related to the Practice
of Religion in Public Schools

CASE ISSUE DECISION

Edwards v. Aguillard (1987) Balanced treatment of biblical and A state cannot require that schools teach the irﬁl
scientific explanations of the develop- lical version of creation. ¥
ment of life

Wallace v. Jaffree (1985) Legislation authorizing prayer in Court held that state legislation authorizing a
public schools, led by teachers, and minute of silence for prayer led by teachers'waé;!
a period of silence for meditation or unconstitutional.
voluntary prayer

Board of Education of the Westside The right of a student religious club to  Court ruled that based on the Equal Access Act
Community Schools v. Mergens hold meetings at a public school (EAA) of 1984, if only one non-curriculum-refated
{1990) student group meets, then the school may not

Lee v, Weisman (1992) Inclusion of a religious exercise in a Prayers as an official part of graduation exercises

Use of Facilities

Police Department of the City of Chi- ~ Government's refusal of use of a “There is an equality of status in the field of

finds unacceptable view an equal opportunity to be heard.” A

ints and animals.

Lamb's Chapel v. Center Moriches A church’s screening of a family- The district property had been used by a wide
Union Free School District (1993) oriented movie on public school variety of audiences, so there was no danger'df
premises after school hours the district's being perceived as endorsing any

! - nalive view based on religion to be taught as well.
given religion.

Santa Fe independent School District,  School district policy supporting stu- “The policy is invalid on its face because it

religion, and unquestionably has the purpose an_c_(
creates the perception of encouraging the delivery

ing series in the public schools of burden the students’ exercise of their religious vith the authority to subject students of minority views to constitutionally improper messages.
Tennessee beliefs. i ward of that power alone, regardless of the students’ ultimate use of it, is not acceptable.” In
luding. the Court stated, “The policy is invalid on its face because it establishes an improper
ritarian election on religion, and unquestionably has the purpose and creates the perception
puraging the delivery of prayer at a series of important school events” (From Santa Fe  pmendment.
deny other clubs. 1 ] n__d.em Sehool District, Petitioner v. Jane Doe, U.S. Supreme Court, 1994). Figure 10.4

mmarizes findings related to the practice of religion in public schools.

by
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A continuing topic of
debate and judicial action
is the place of prayer

in public schools as
determined by the First

graduation ceremony where young are unconstitutional. ion Versus Intelligent Design. Education has been placed at the center of what seems
graduates who object are induced to 4 never-ending debate between science and certain religious perspectives. The begin-
conform . ing of this debate is traced to the publication of On the Origin of Species by Charles Darwin
9. Following years of careful observation and documentation of the characteristics
nts and animals, Darwin theorized that today’s animals and plants were the results of
I selection over thousands of years—in other words, evolution. In the approximately
cago v. Mosley (1972) public forum to people whose views it ideas,” and “government must afford all points of S0 years since that publication, the scientific base for evolution has become well established
h study of the geologic record and, more recently, analysis of the genetic history of

Some religious perspectives and a large proportion of the population view evolution as an
roven “theory.” These critics have used various strategies to challenge its teaching or to require

One of the most famous trials involving religion and a teacher occurred in Tennessee in

e ¥23, when a science teacher, John Scopes, was found guilty of teaching evolution. Although
Petitioner v. Jane Doe (2000) dent-led prayer before football games  establishes an improper majoritarian election on | i€ decision was later reversed on a technicality, the “Scopes Monkey Trial” has been kept alive

of prayer at a series of important school events.”

* Toteach the Bible as a religion course in the public schools

is illegal; to teach about the Bible as part of the history of

not be done to ensure the separation of church and state. Table 10.2 summarizes Selecie i )
Iterature is legal.

Supreme Court judgments in some of th . i
P Jude FUSSCICASes * Todismiss children from public schools for one hour once

Prayer in School. A number of attempts have been and continue to be initiated by school distri aweek for religious instruction at religious centers is legal.
to incorporate some form of prayer into public school classrooms and activities. One such i Rgading of scripture and reciting prayers as religious exer-
began when the school district for Santa Fe High School in Texas adopted a series of po Cises are in violation of the establishment clause.

e Public schools can teach the scientific theory of evolution
as a theory; a state cannot require that the biblical version
of evolution be taught.

e [f school facilities are made available to one group, then
they must be made available to all other groups of the
same general type.

that permitted prayer initiated and led by a student at all home athletic games. In I une 2000, 1

Source: Annie Griffiths Belt/Corbis
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Selected Court Cases Related to the Teaching of Evolution in Science Classes '_ o Court’s reasoning at that time was that the Fourteenth Amendment implied political, |

CASE

The State of Tennessee v. John The teaching of evolution in science The teacher was guilty. The decision was |ater over- e until May 17, 1954, when the Supreme Court repudiated it in Brown v. Board of Education
Thomas Scopes (1925), the classes turned on a technicality.

“Scopes Monkey Trial”

LEGAL PERSPECTIVES ON EDUCATION E@'!s

ourts adhered to the doctrine of “separate but equal” as announced by the Supreme Court
\ Ferguson (1896). In Plessy v. Ferguson, the Court upheld a Louisiana law that required \
dmpan ies to provide separate but equal accommodations for the black and the white |

TABLE 10.3

i | equality.
: Fuilure of the Separate but Equal Doctrine. This separate but equal doctrine appeared to be

ISSUE DECISION

4. The Court said that the separate-but-equal doctrine has no place in education and that
e facilities are inherently unequal. In 1955, the Court rendered the second Brown v. Board

Epperson v. Arkansas (1968) Can the state ban the teaching of The "anti-evolution” statute violated the establigh. cation of Topeka decision, requiring that the principles of the first decision be carried out

Edwards v. Aguillard (1987) Can the state require that the teaching  The Court ruled that the Arkansas legislature viola od

evolution? ment clause. | Bl aill deliberate speed. .. ) I
rom 1954, the time of the Brown decision, to 1964, little progress was made in eliminating

ated schools, On May 25, 1964, referring to a situation in Prince Edward County, Virginia,
me Court said, “There has been entirely too much deliberation and not enough speed in
sing the constitutional rights which we held in Brown v. Board of Education.” (1969) The

of creationism be given equal time the establishment clause.
with the teaching of evolution?

Kitzmiller v. Dover Area School Can a school board require its science  The district judge ruled that “intelligent design ' Civil Rights Act of 1964 added legislative power to the 1954 judicial pronouncement. The act not

District (2005)

segregation Legal
and/or social separation
of people on the basis of
their race.

de jure segrega-
tion The segregation
of students on the basis
of law, school policy,

or a practice designed
to accomplish such
separation.

desegregation The
process of correcting il-
legal segregation.

integration The pro-
cess of mixing students
of different races in
school.

resegregation A situ-
ation in which formerly
integrated schools be-
come segregated again
because of changes in
neighborhood popula-
tion patterns.

de facto segrega-
tion The segregation of
students resulting from
circumstances such as
housing patterns rather
than law or school policy.

teachers to discuss intelligent design?  cannot uncouple itself from its creationist, and thus uthorized the federal government to initiate court suits against school districts that were
religious, antecedents.” 1 in desegregating schools but also denied federal funds for programs that discriminated

eolor, or national origin.

Subsequently, many efforts have been made to meet the expectations of the Court deci-

s and legislation. The objective of these initiatives has been to promote integration, that is, to

chieve a representative mix of students of different races in schools. In the sixty-plus years since

in the theater and through the more recent efforts of certain religious groups advocating for . there have been many efforts by school districts and communities and many additional

teaching in science classes of alternative views based on the Bible. In the 1970s, the alte wsuits. Table 10.4 summarizes some key Supreme Court decisions on school desegregation and

view was to advocate for a biblical account as scientific theory; this was called creationisi. tepration.

the courts failed to support this theory, a new one, called intelligent design, has been a

Each of these views has argued that life is too complicated to have developed without there

a higher power involved. As summarized in Table 10.3, the courts have tended to view e

these efforts as attempts to advance religion. TABLE 10.4

Regardless of past Supreme Court decisions, some topics, such as the posting of tl |

Commandments in classrooms and Bible reading in public schools, continue to be chall ' Selected U.S. Supreme Court Cases Related to School

legislatures, individuals, and various groups. One of the outcomes of these ongoing chall Desegregation and Integration

an accumulating series of judicial interpretations that can serve as guidelines about what

cannot be done. The summary statements presented in Figure 10.4 outline the overall patiesn CASE ISSUE DECISION 0

the many judicial decisions related to religion and the public schools. Plessy v. Ferguson (1896) Whether a railway company should be The Court indicated in its decision that the Fourteenth

< it dAr T o p i i - impli litical, not social, equality. Thus |

Segregation and Desegregation required to provide equal accommoda Amendmgnt implied pol , 0 _
gregatic G Besegregan . tions for the African American and white  the doctrine of “separate but equal” was established. {

A troublesome problem for U.S. society has been the history of legal and social separat races

people based on their race—in other words, segregation. Up until the middle of the twe " _ . . : .

century, the public school systems in many states contributed to this problem through the o _Brpwn v. Board of Education  Legality of separate school facilities Thg separate-but-equal doctrine has.no place in e'du-
A \ - % of Topeka (1954) cation, and dual school systems (de jure segregation)

of two separate sets of schools, one for Caucasians and one for African Americans (“Negroe are inherently unequal

Segregated schools were supported by the courts, state laws, and the official actions of s :

local government administrators. This kind of segregation based in legal and official actions# Griffin v. County School Whether a county may close its schools The Court instructed the local district court to require

called de jure segregation. : Board of Prince Fdward and provide assistance to private schools  the authorities to levy taxes to reopen and operate a

Since 1954, the courts and communities have made intensive efforts to abolish the raci : County (1964) for whites only nondiscriminatory public school system.
gation of school students, a process that has been called desegregation. A major instrument the ' Board of Education of The conditions under which a school dis-  Court supervision was to continue until segregation

have used to accomplish this end has been integration, often done by busing students IO BEEE Oklahoma City Public Schools  trict may be relieved of court supervision  was removed from every facet of school operations.
balanced number of students, in terms of race, in each school within a school district. A second IS#E V. Dowell (1991)

ment has been the use of magnet schools, which are schools that emphasize particular ¢ A o ) . ) .
areas, disciplines, or themes. The hope has been that these schools will attract a diverse set of Freeman v. Pitts (1 992) Whether court supervision may be A district court is permlttgd to W|t.hdr'aw supervision in
These efforts to integrate the schools have had mixed success, and now there is increasing withdrawn incrementally, and whether discrete categories in which the district has achieved

: ; . At4 : istrict i ible for compliance; also “the school district is under no duty
over the resegregation of schools based on where people live. Segregation—or resegregation— a school district is responsible ' 3 X .
by housin %lttegrns i Gilier nerleedl facto is Eallgd de fa ctog;egre Sioh = segregation based on demographic to remedy imbalance that is caused by demographic
Y &p g Breg ) changes (de facto segregation) factors.”

“SEPARATE BUT EQUAL": NO LONGER EQUAL. Before 1954, many states had la\X{S.
requiring or permitting racial segregation in public schools (de jure segregation). Until
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One of the positive long-
term effects of desegrega-
tion can be seen in today's
highly diverse schools and
classrooms.

AT = k' ~ S hieving this end is some form of race-conscious assignment of students. Strategies such as
|!;;‘igﬂu1 =

B0 s e ot schools, including consideration of diversity in admissions, and giving priority to siblings
3 :”:"::’:f: 5 Tl 00|' assignment are being tried. As well intentioned as these efforts may be, some people
s oliadm e o S A o L wive them as inequities, and each strategy is being challenged in the courts.

THURBEG R
HEEE R Y
AR TR Y

'wnnuﬂwnnnn{. A . . : al Opp

38 he equal protection clause of the Fourteenth Amendment has been instrumental in shaping many
cases and federal statutes that are directed toward preventing discrimination in schools. A judg-
cf discrimination can be defined as a determination that an individual or a group of individu-
for example, African Americans, women, or people with disabilities—has been denied
irutional rights. In common usage, the term applies to various minorities or to individual members
i  minority who lack rights typically accorded the majority. The principle that discrimination violates
7 al protection clause was reinforced in statutes such as Titles VI and VII of the Civil Rights Act
4 and Title IX of the Education Amendments Act of 1972. Title VI of the Civil Rights Act states:

'No person in the United States shall, on the ground of race, color, or national origin, be excluded from
purticipation in. be denied the benefits of, or be subjected to discrimination under any program or activ-
ity receiving federal financial assistance (From Title VI of the Civil Rights Act of 1964. Published by
1.8, Department of Education, 1964).

Fitle VII states:

it shall be an unlawful employment practice for an employer (1) to fail or refuse to hire or to discharge any
individual, or otherwise to discriminate against any individual with respect to his compensation, terms,
conditions, or privileges of employment, because of such individual’s race, color, religion, sex, or national
aﬂgm or (2) to limit, segregate, or classify his employees or applicants for employment in any way which
would deprive or tend to deprive any individual of employment opportunities or otherwise adversely affect
his status as an employee, because of such individual’s race, color, religion, sex, or national origin (From Title
Vil of the Civil Rights Act of 1964. Published by U.S. Equal Employment Opportunity Commission, 1964).

Release from Court Orders. As years of court directions and school district efforts celate
integration unfolded, a new question was raised: What conditions must be in place for a schos
district to be released from federal court supervision? Three cases in the 1990s offered in

of conditions under which the courts would back away. Board of Education of Oklahoma _
Public Schools v. Dowell (1991) is important for at least three reasons: First, the U.S. e IX of the Education Amendments Act of 1972 states:

Court made it clear that “federal supervision of local school systems was intended as a tem - '~ No person in the United States shall, on the basis of sex, be excluded from participation in, be denied
measure to remedy past discrimination.” Second, the Court stated that in relation to desegreg the benefits of, or be subjected to discrimination under any education program or activity receiving
tion, “the District Court should look not only at student assignments, but to every facet of federal financial assistance (From Title IX of the Education Amendments Act of 1972. Published by
operations—faculty, staff, transportation, extracurricular activities and facilities.” (1964) Thir U8. Department of Labor, 1972).

for the first time the Court defined what full compliance with a desegregation order would i !

Two other cases added additional clarity to what the Court expects in order to reledsed GUAL EDUCATION. Another aspect of segregation that has been directly addressed by the
school district from supervision. In Freeman v. Pitts (1992), the U.S. Supreme Court ruled & W0urts is the provision of equal educational opportunities for students of different cultures with
districts do not have to remedy racial imbalances caused by demographic changes, but the di imited English language proficiency. In U.S. v. Texas (San Felipe Del Rio) (1971) the district court
tricts still have the burden of proving that their actions do not contribute to the imbalane e greed with the federal government that two contiguous school districts, one predominantly
third case was a return to Brown. The Court had ordered the U.S. Court of Appeals for the #hile and the other Latino, should be consolidated. The judge further directed that the merged
Circuit to re-examine its 1989 finding that the Topeka district remained segregated. In district provide bilingual education for all students.
the appellate court refused to declare Topeka successful. The court concluded that the di The U.S. Supreme Court reinforced the importance of providing equal educational opportu-
had done little to fulfill the duty to desegregate that was first imposed on it in 1954. The | "ﬁ_Lau v. Nichols (1974). In this case, a class action lawsuit was filed on behalf of non-English
wrote that to expect the vestiges of segregation to “magically dissolve” with so little effort ing Chinese students in San Francisco. Only approximately 1,700 of the 35,000 Chinese
to expect too much.” 5 Hents in need were receiving special English instruction. The Court ruled that this was a viola-

These three cases in combination made it clear that it is possible for schoal districts 101 100 of the 1994 Civil Rights Act, stating in Lau v. Nichols (excerpts) 414 U.S. 563 (1974) that
released from court order.s. The decisions also made it clear that SC}_IOOI dlsmC[S_ have & - Basic English skills are at the very core of what these public schools teach. Imposition of a requirement
concerted efforts across time to address any and all remnants of de jure segregation. Fu that, before o child can effectively participate in the educational program, he must already have acquired
now appears that school districts are not expected to resolve those aspects of de facfo 5 '  those basic skills is to make a mockery of public education. We know that those who do not under-
that are clearly beyond their control. - stand English are certain to find their classroom experiences wholly incomprehensible and in no way

ACHIEVING INTEGRATION IN TODAY'S DIVERSE SOCIETY. At present, more thﬂm meaningful (From Lau v. Nichols, (1974) No. 72-6520. Published by U.S. Supreme Court, 1974).
school districts have experienced some form of federal court oversight to address segregatio R _ﬁt the turn of the twenty-first century, opposition to specialized instruction for limited English-
the same time, instead of schools and communities becoming fully integrated, there is & clear: “PEaKing students led to initiatives in some states, for example Arizona (Prop 203, 2,000), Massa-
toward resegregation, especially in urban areas. As well intentioned as the efforts have DECHER ; (Question 2, 2002), and California (Prop 227, 1998) to mandate English-only instruction
erase de jure segregation, de facto segregation is increasing. There also is increasing di-Vel'Si_. "J_ ora l_S.tle'cms_ Ironically there now are efforts to repeal these statutes, especially in California given
the number of other racial and ethnic groups in most communities. Schools continué 0 b B L !ﬁCu]turai and multilingual demographics. A further indication of changing times is the talk
lenged to ensure that all students have equal access to a quality education. The current st - #4ding some form of recognition for high school graduates who speak a second language.

o,
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race-conscious
assignment The strat-
egy of taking race into
account for placement of
students without making
it the primary or single
consideration.

discrimination Denial
of constitutional rights to
an individual or group.

English-only Instruc-
tion that is only done in
English, regardless of the
primary language of the
students.



dycation” means that the school system and related parties must address the individual needs
Ldents with disabilities as adequately as the educational approaches for other students do. In
tion 504, & “handicapped person” is defined as follows:

President Roosevelt issues an executive order prohibiting Congress passes Title IX of the Education Amendmeng-.ﬁ
discrimination by government contractors. that states that no person can be excluded from paf-ﬁ _ pa-
tion based on his or her sex.

Any person who (i) has a physical or mental impairment which substantially limits one or more major
life activities, (ii) has a record of such an impairment, or (iii) is regarded as having such an impairment.
President Kennedy makes the first reference to affirma- .'fg,g_'c_FR 104.3) (From Part 104—Nondiscrimination On The Basis Of Handicap In Programs Or Activities
tive action in an order mandating that federal contrac tors In University of California v. Bakke, the Supreme Court rules Receiving Federal Financial Assistance, Section 504. Published by U.S. Department of Education, 1973).

make employment practices free of racial bias. that colleges can consider race as one factor in acimis UBLIC LAW 94-142 (EAHCA). First passed by Congress in 1975, Public Law 94-142 has been
Congress passes the Civil Rights Act. ;hehSupreme Court limits racial preferences in federal Jed several times since. This law ensures “a free appropriate public education” to all children
ighway contracts. N T . . :
President Johnson outlines specific steps federal contrac- ghway ' h disabilities between ( he ages of three apd twenty-one. C}.nldren w1th.exc.ept10nal. n?eds cannot
tors must take to ensure hiring equality. In Grutter v. Bollinger and Gratz.v. Bollinger the S'up'pemd cluded from education because of their needs. The law is very specific in describing the kind
. o Court rules that race can be considered by colleges in quality of education and in stating that each child with a disability is to have an individually
Ihz;\lllsxon das.m”llsf)rla“?? orﬁ_e_rs federal contractors to set efforts to have a diverse student body, but it cannot -ed education. Details of this plan must be spelled out in a written Individualized Education
goals and timetables ”for hiring minorites. Genewigugh 3 set iprmulafor ot n (IEP) formulated by general and special education teachers and subject to the parents’
sroval. Originally, the law provided for substantial increases in funding; in subsequent years,
vever, the funding authorizations have been lower than the original commitment. Two priorities
¢ funding were identified: (1) the child who currently receives no education and (2) the child
is not receiving all the services he or she needs to succeed. These priorities place the emphasis
ed rather than on the specific disability.

il

AFFIRMATIVE ACTION. In the years since the 1964 Civil Rights Act, numerous statutes
cases have encouraged steps designed to ensure that underrepresented populations have e
opportunity. These affirmative action initiatives have included such actions as formalizing INDIVIDUALS WITH DISABILITIES EDUCATION ACT (IDEA). Since its original incep-
publicizing nondiscriminatory hiring procedures and setting aside a certain number of sl ' in 1975, PL 94-142 has been amended and reauthorized several times; it is now called IDEA.
minority students in hiring or college admissions programs. Over time, concern has increased & statute addresses how states and schools, and other public agencies, provide services to chil-
the possibility of reverse discrimination—situations in which a majority or an individual me with disabilities. The purpose of IDEA is to make available to all children with disabilities
of a majority is not accorded equal rights because of a different or preferential treatment prov tee appropriate public education. Federal funds are made available through various grants to
to a minority or an individual member of a minority. This concern has resulted in a new set of ¢ ort services for children from birth to twenty-six years of age.
cases, each of which is attempting to redress what is perceived as a new imbalance. A sum
the events, policies, and court cases related to affirmative action is presented in Figure 10,5,

As mentioned, the legal basis for affirmative action is found in Titles VI and VIl of { !
Civil Rights Act of 1964 and in Title IX of the Education Amendments Act of 1972, Ho
affirmative action procedures and methods continue to be clarified and increasingly quest
As of 2012, eight states (California, Michigan, Arizona, Nebraska, New Hampshire. Oklahom
Michigan, and Washington) had established bans against using racial and gender preferenc onse to Intervention (RTI). As you become a teacher, RTT is an acronym that you will
hiring, contracting, and college admissions. The U.S. Supreme Court has once again been callés to understand. A key IDEA theme now for teachers, schools, and school districts is not
upon to define the boundaries of affirmative action. to say “This kid needs to be in special education.” Rather, there needs to be a systematic
N . ) . . o roach to assessing what the student already knows and determining identifiable needs.
affirmative Opportunities for Students with Disabilities Secondly, documented efforts must be made to improve the students’ learning by providing stu-
action Policies and The judicial basis for current approaches to the education of students with disabilities i . SNt need-specific (and research-based) interventions. More than likely, these interventions will
procedures designed closely linked to the civil rights and equal opportunity initiatives. In addition, several speck rposeful instruction, but they could be related to student behavior or other needs.
to compensate for.past targeted statutes address the education of people with disabilities. Three particularly importa
discrimination against statutes are Section 504 of the Rehabilitation Act; Public Law 94-142, the Education for All Hun % CHECK YOUR UNDERSTANDING 10.1
women a_nd members icapped Children Act (EAHCA); and the Individuals with Disabilities Education Act (IDEAJ Complete Check Your understanding 10.1 to gauge your understanding of the concepts in this
of minority groups (for These statutes encourage the education of individuals with disabilities by making gr section.
exa_mple, assertive re- states and local education agencies for children ages three to five, require the federal govern
cruiting and admissions to be responsive to the increasing ethnic diversity of society and to those with limited Engl -
practices). proficiency, and fund programs to provide education to all children with disabilities. BEACHERS' RIGHTS AND RESPONSIBILITIES

reverse discrimina- SECTION 504 OF THE REHABILITATION ACT. Under this civil rights act established in 1 3 achers have the same richts as other citizens; however, as teachers, there are some limits to
tion A situation in recipients of federal funds are prohibited from discriminating against “otherwise qualified i Mose rights. The Fourteenth Amendment gives every citizen the right to due process of law: both
which a majority or an viduals.” Note that Section 504 is a federal statute and related regulations, not a court de v Sbstantive due process (protection against the deprivation of constitutional rights such as freedom
individual of a majority Three important themes addressed in Section 504 are equal treatment, appropriate education. & SEExpression) and procedural due process (procedural protection against unjustified deprivation
is denied certain rights people with disabilities. Equal treatment, as in other civil rights contexts, must be addressed. Hot O substantive ri ghts). Most court cases related to teachers evolve from either liberty or property
because of preferential ever, this does not necessarily mean the same treatment. For example, giving the same assess eSS, Liberty interests are created by the Constitution itself; property interests are found in
treatment providedtoa  procedure to students with disabilities and other students may not be equal treatment. Educat_i_ S of legal entitlement such as tenure or certification.

minority or an individual  judgments in relation to students with disabilities require a “heightened standard.” The measis Teachers also have the same responsibilities as other citizens. They must abide by federal,
of a minority. must fit the students’ circumstances, and procedural safeguards must be employed. “ApproprHsS SIS, and local laws and by the provisions of contracts. As professionals, they must also assume

eased Quality and Rigor. Significant updates and changes were made in the 2004 reauthori-
nof IDEA. There was a need to align IDEA with NCLB, including making consistent such
itions as “highly qualified” teachers and “limited English proficient.” Another important
ent was the heavy emphasis placed on “scientifically based research.” Teachers and schools
xpected to use classroom practices that are based on rigorous research.

LEGAL PERSPECTIVES ON EDUCATION

Individualized Edu-
cation Plan (IEP) A
program designed to
meet the needs of a
child eligible for special
education services. The
plan helps educators
understand the child’s
disability and provides
directions for the ser-
vices to be provided
by teachers and other
school professionals.

due process The legal
procedures that must be
followed to safeguard in-
dividuals from arbitrary,
capricious, or unreason-
able policies, practices,
or actions.
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the heavy responsibility of educating young people. We discuss specific court cases brief penditions ¢ Employ
to illustrate some of the issues and court decisions related to aspects of teacher rights and i il
sibilities. Note that the cases selected do not necessarily constitute the last word rega:din_g_
rights but rather provide an overview of some of the issues that have been decided i the
Table 10.5 summarizes the issues and decisions in selected cases involving teacher ngh{; "
responsibilities. This summary table is not intended to provide a complete underslandiﬁg

VIDEO NOTE 10.1 ;
°. As you will see in this video, parents have due process rights. How do you see their due progess hg
: rights relating to your role as a teacher? R

TABLE 10.5

nstitutional due process.

Discrimination

L]
North Haven Board of Education v.  Allegation by former women Court ruled that school employees as well as students are i
Bell (1982) faculty members of sex discrimi-  protected under Title IX. oup to enter into contractual agreements.

Cleveland Board of Education v. Rights of pregnant teachers Court struck down the hoard policy forcing all pregnant
LeFleur (1974) teachers to take mandatory maternity leave.

Burkey v. Marshall County Board Paying female coaches half the Court ruled that the policy violated the Equal Pay Act, Title ward. The contract is not official until it has the signatures of all parties.

Contract Rights |

v. Roth (1972) concluded that he did not have a property interest that proper treatment from an employer.
would entitle him to procedural rights under the Four-

\CHER TENURE. Tenure laws are intended to provide secu-
teenth Amendment.

¥ for teachers in their positions and to prevent removal of capa-

Perry v. Sindermann (1972) Rights of nontenured teachers Court ruled that a state employee may acquire the prop- teachers by capricious action or political motive. However,

erty interest if officially fostered customs, rules, under- tly in many states, there are serious challenges to teachers

standings, and practices imply a contract promise to grant. dVing tenure. Many perceive public employees as having too

continuing contract status and thus establish a de facto Y benefits such as paid health insurance and participation in

tenure system. lic-funded retirement programs. There also is a perception of

Nating a poorly performing teacher as not being easy . In the

L few years, these views have been used in several states by

Hortonville Joint School District Rights of boards of educationto  Court said the law gave the board power to employ and Epublican governors and legislators to change tenure and teacher
No. 1 v. Hortonville Education dismiss teachers who are striking ~ dismiss teachers as a part of the municipal labor relations uation laws.

Association (1976) illegally balance.

Bargaining

oming Tenured and Tenure Rights. Beginning teachers are not
Academic Freedom matically tenured. Instead, a teacher becomes tenured by serving
isfactorily for a stated time. This period is referred to as the pro-

Pickering v. Board of Education Dismissal of an lllinois teacher Court upheld teacher's claim that his First and Fourteenth e . X o
r
(1968} for criticizing a school board and ~ Amendment rights were denied. ¥ period and typically it is one to three years. The actual

superintendent in a letter pub- ICess of acquiring tenure after serving the probationary period
lished by a local newspaper :nds on the z}ppﬁcable statute. .In some states, th.e process i§ autg-

| al the satisfactory completion of the probationary period; in
T'States, official action by the school board is necessary.

court decisions cited. Note also that most of the court cases were decided in the 1970s an( | HER CERTIFICATION AND LICENSURE. The primary purpose of each state’s teacher
more recently, new federal statutes have been the defining force. For example, NCLB estahlishar cation and licensure requirements is to make sure that the teachers in public schools are
more rigorous standards for teacher licensure. .- od and competent. Certification laws usually require satisfactory completion of a prepara-

LEGAL PERSPECTIVES ON EDUCATION @

conditions of em-

% conditions must be met for you to be hired as a teacher. Conditions of employment typically  ployement Specified
eJude your successful completion of a professional preparation program, being credentialed or  riteria, such as certifica-
«ed by the state, and receiving a contract from the hiring school district. In each of these  tign, that must be met in
ces. you have rights established in statute and by the courts as well as responsibilities. order to be hired.

teacher certification
and licensure The
process whereby each

'ﬁmgfam' citizenship, no criminal record, and— increasingly—evidence of instructional  ¢tate determines the re-
ecHveness. Establishing rules and procedures for obtaining a teaching license will be the quirements for certifica-
onsibility of the state education department and/or a professional standards board. The cer-  tion and for obtaining a
g agency may not arbitrarily refuse to issue a certificate to a qualified candidate. The courts  [icense to teach.

ruled that local boards of education may prescribe additional or higher qualifications beyond

¢ state requirements provided that such requirements are not irrelevant, unreasonable, or tenure A system of

school employment

A teaching certificate or license is a privilege that enables a person to practice a profession—  in which educators
not a right. Teacher certification, however, is a property interest that cannot be revoked without retain their positions

indefinitely unless they
are dismissed for le-

Selected U.S. Supreme Court Cases Related to Teachers’ Rights and Responsibilities HER EMPLOYMENT CONTRACTS. Usually, boards of education have the statutory . coecified reasons
g - - . gaily sp
ority to employ teachers. This authority includes the power to enter into contracts and to fix

CASE ISSUE DECISION ms of employment and compensation. In some states, only specific members of the school
rd can sign teacher contracts. When statutes confer the employing authority to boards of edu-
the authority cannot be delegated. It is usually the responsibility of the superintendent to  probationary pe-

and nominate candidates to the board. The board, meeting in official session, then acts as  riod The required time,

through clearly estab-
lished procedures.

typically one to three

nation in employment A typical teacher contract will contain the following elements: the identification of the years, during which a
her and the board of education, a statement of the legal capacity of each party to enter into  beginning teacher must
contract, a definition of the assignment specified, a statement of the salary and how it is to  demonstrate satisfactory
aid, and a provision for signature by the teacher and by the legally authorized agents of the  performance as a basis

for seeking tenure.

of Education (1981) salary of male coaches VIl of the Civil Rights Act of 1964. L .~ Teachers are responsible for making certain that they are legally qualified to enter into con-
1 \ctual agreements, For example, a teacher may not enter into a legal contract without having a
hid teaching certificate issued by the state. Furthermore, teachers are responsible for carrying

A big moment: Signing
a contract to teach is a
professional commitment

Board of Regents of State Colleges  Rights of nontenured teachers Teacher had been hired under a one-year contract. Court it the terms of the contract and abiding by them. In turn, under the contract, they can legally st teacher and a legal
one for the school district.

Source: 0J0 Images Ltd/Monashee Frantz/Alamy Stock Photo




ﬁ._ " CHAPTER 10
\"—@I

Teachers have had to
work together to obtain
and then to protect con-
tinuation of many of their

Dismissal of Tenured Teachers. Even with tenure, teachers may be dismissed for any o

rights as public employees.

STOP RAGP W | PNiE . : s S
WALKER S 4 = AT I - rights: protection from dismissal X

Some states and some agencies at the federal level are beginning to advocate for mor it School District No. 1, 1970) point to the necessity of following due process in dismissing
specific criteria including: sienured teachers. In the Massachusetts case, the court said that “the particular circumstances
dmmssai of a public school teacher provide compelling reasons for application of a doctrine
edural due process” (From Lucia v. Duggan, 303 F. Supp. 112 (D. Mass. 1969), United
s District Court, 1982).

In the Wisconsin case, the court said:

* An evaluation of the extent to which the teacher used data about student performan
planning instruction.

Peer review by other teachers.

An evaluation of the teacher’s performance by the principal.
A teacher in a public elementary or secondary school is protected by the due process clause of the
Fourteenth Amendment against a nonrenewal decision which is wholly without basis in fact and also
-ngﬂl‘ﬂﬁl a decision which is wholly unreasoned, as well as a decision which is impermissibly based.

(Gouge. 1970),

Presentation of a work sample, or portfolio, that may include videos.

numerous reasons, including “nonperformance of duty, incompetency, insubordination, cog}}'
of crimes involving moral turpitude, failure to comply with reasonable orders, violation of ¢ In 1972, the U.S. Supreme Court helped to clarify the difference between the rights of
provisions or local rules or regulations, persistent failure or refusal to maintain order| y di, cil anured and nontenured teachers. In one case (Board of Regents v. Roth, 1972), the Court held
of students, and revocation of the teaching certificate” (LaMorte, 2011). bt nontenured teachers were assured of no rights that were not specified in state statutes. In this
As an example, a school board in Tennessee dismissed Jane Turk from her tenured teachin wee, the only right that probationary teachers had was the one to be notified of nonrenewal
position after she was arrested for driving under the influence of alcohol (DUI) (Turk v. Frankl R & sp_eciﬁed date. In a second case (Perry v. Sindermann, 1972), the Court ruled that a nonten-
1982). Turk’s appeal was upheld by the lower court judge because there was no evidence of an d teacher in the Texas system of community colleges was entitled to due process because the
adverse effect on her capacity and fitness as a teacher. The school board appealed to the Tey ynsuage of the institution’s policy manual was such that an unofficial tenure system was in effect.
see Supreme Court, which rejected the board’s appeal, finding that the school board “; acted in elines in the policy manual provided that a faculty member with seven years of employment
grant disregard of the statutory requirement and fundamental fairness in considering matter, | ystem acquired tenure and could be dismissed only for cause.
should have been specifically charged in writing.” Tennessee law requires that before a Whether or not a teacher is tenured, that person cannot be dismissed for exercise of a right
teacher can be dismissed, “the charges shall be made in writing specifically stating the o / teed by the U.S. Constitution. A school board cannot dismiss a teacher, for example, for
which are charged” (From Turk v. Franklin Special School Dist, U.S. Supreme Court, |¢ g in civil rights activities outside school, speaking on matters of public concern, belonging
Nevertheless, teacher tenure may be affected by teacher conduct outside school as well as in iven church, or running for public office. These rights are guaranteed to all citizens, includ-
This issue, in a sense, deals with the personal freedom of teachers: freedom to behave as ie'achm However, as in the “Education in the News” case, if a teacher’s behavior is judged
citizens do, freedom to engage in political activities, and academic freedom in the classroom 1o be d!smpilve or dishonest, a school board can dismiss the person without violating the right
Tenure laws are frequently attacked by those who claim that the laws protect inco o freedom of speech. Figure 10.6 provides a summary of teacher rights and responsibilities. Be
teachers. There is undoubtedly some truth in the assertion, but it must be stated clea ure to check how well you match with these requirements.
unequivocally that these laws also protect the competent and most able teachers. Teache . . )
accept the challenge of their profession and dare to use new methods, who inspire curiosity in ght to Bargain Col lective ly
students, and who discuss controversial issues in their classrooms need protection from politi il the distant past, teacher groups met informally with boards of education to discuss salaries
motivated or capricious dismissal. Incompetent teachers, whether tenured or not, can be dist and other teacher welfare provisions. Sometimes the superintendent was even the spokesperson
under the law by capable administrators and careful school boards that allow due process whik o such teacher groups. Over time, formal collective bargaining procedures were established.
evaluating teacher performance. | of a more informal group of teachers meeting with the superintendent or school board to

Rights of Nontenured Teachers. Although due process has been applicable for years to ¢ nure ate salaries and working conditions, formalized procedures are followed. In this process,

teachers, nontenured teachers do not, for the most part, enjoy the same rights. As an ex
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collective bargain-
ing A process through
which teachers are
represented as a unit to
negotiate with a school
board’s terms and condi-
tions of employment.

reread the “Education in the News” feature at the beginning of this chapter. In the end, the
ruled that the nontenured teacher sho

FE e T A =

“fired” for her actions.
Dismissal of Nontenured Teach

general, tenured teachers enjoy two

- . tes - - 0] . .
cause as provided in state Statules ers, including authority to enter into contracts and to fix U.S. Supreme Court.

right to prescribed procedures. Nontent terms of employment and compensation. * Many states provide for school boards and teacher unions
teachers may also have due process * School districts are prohibited from use of discriminatory to bargain collectively on wages, hours, and terms and

these are spelled out in state statutes ' practices; discrimination in employment and salary of conditions of employment.

the expiration of the contract, the ted ~ * Teachers may speak out on matters of public concern, to pupil injury.
entitled to due process. . €ven in criticism of their school board, as long as their
Cases in Massachusetts (Lu Speech is not disruptive or a lie.

* Prospective teachers must fulfill the requirements of laws * Boards of education may remove books from library

and policies regarding certification before being employed shelves under their authority to select materials for

as teachers. schools; however, the removal of a book merely because

~ Boards of education have the authority to employ teach- someone disagrees with its content was not upheld by the

teacher’s contract; however, 1 me@t ' teachers on the basis of sex is in violation of Title IX of the o Teacher strikes are unlawful when a statute is violated; in
tricts and states, nontenured teachers Education Amendments Act. some states, it is legal for teachers to strike.

be nonrenewed without any reasons i * Most states have tenure laws that provide teachers with o Teachers are expected to exercise due care in foreseeing
given. If a nontenured teacher is dlsm Protection against arbitrary dismissal; rights of nontenured possible accidents and in working to prevent their occur-
(as distinguished from nonrcnewedj _ teachers are found in state laws. rence; teachers may be sued for their negligence that led

Source: Mark Hirsch/ZUMAPRESS/Newscom

Duggan, 1969) and Wisconsin (Got
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a bargaining unit, such as a teachers’ union, meets with a representative of the district, : Fare wWas N0 evidence that the teacher’s usefulness had been impaired. Therefore, the school erred
the assistant superintendent for human resources. Through bargaining, an agreemeny Is ' o renewing the teacher’s contract, and she was ordered to be reinstated.
that applies to all teachers. The procedures must comply with the National Labor Relations " In Pickering v. Board of Education (1968), the U.S. Supreme Court dealt with academic
(NLRA), and the collective agreement is enforceable under state law. ' om at the public school level. Marvin L. Pickering was a teacher in Illinois who, in a letter
A contract arrived at by a teachers’ union means that salaries, working conditions, 4 lished by a local newspaper, criticized the school board and the superintendent for the way
other matters within the scope of the collective bargaining agreement can no longer be ¢ had handled past proposals to raise and use new revenues for the schools. After a full hear-
unilaterally by the school administration and board of education. Instead, the contract o poard of education terminated Pickering’s employment, whereupon he brought suit under
how the teachers’ union and its members will participate in formulating the school polic ﬁﬁl'ﬂnd Fourteenth Amendments. The Iilinois courts rejected his claim. The U.S. Supreme
programs under which they work. | . however. upheld Pickering’s claim and, in its opinion, stated:

THE FIRST COLLECTIVE BARGAINING AGREEMENTS. The first teachers’ group to " To the extent that the Tllinois Supreme Court’s opinion may be read to suggest that teachers may
collectively with its local board of education was the Maywood, Illinois, Proviso Council of W ~ constitutionally be compelled to relinquish the First Amendment rights they would otherwise enjoy as
Suburban Teachers, Union Local 571, in 1938. In 1957, a second local, the East St. Louis, [l citizens 10 comment on matters of public inFerest in connection wit}} the operat‘ion of Fhe public schogls
Federation of Teachers was successful in negotiating a written contract. The breakthrough, in which they W“rk‘ ! pm‘_:eed% on a premise that has been unequivocally rejected in numerous prior
ever, came in December 1961 when the United Federation of Teachers, Local 2 of the A decisions of this Court. (Pickering, 1968)

Federation of Teachers (AFT), won the right to bargain for New York City’s teachers. Sis - 1t is difficult to define precisely the limits of academic freedom. In general, the courts strongly
collective bargaining agreements between boards of education and teacher groups haye & nort it yel recognize that teachers must be professionally responsible when interacting with pupils.
phenomenally. Both the AFT and the National Education Association (NEA) have heen g pst instances. teachers are not free to disregard a school board’s decision about which textbook
promoting collective bargaining. but they are able to participate more when it comes to their choice of supplementary methods.

COLLECTIVE BARGAINING IS NOW BEING CHALLENGED. Beginning in 2011 in hers have usually been su.pported in their righ.ts.to cr.iticize the policies of their lo.cal school
states, including Ohio, Florida, Pennsylvania, Wisconsin, and Arizona, the right of teachers 1 gocar Potols egreseniing stateq causes, b art1F: ipate in unpopular movements,. Feie st
gain collectively has come under major attack. The most visible example unfolded in Wise: pal hfe‘rttyl?‘s. put et CHEICISE .Of oee nghts can be shown to have. a direct bearing on
where the Republican Governor, Scott Walker, and the Republican-controlled legislaturé her’s eﬁecuvcnegs, respect, or dlsmphne, these rights may have to'be curtailed. For example, a
a law eliminating teacher collective bargaining. The stated rationale was a need to bala ma}_’ lw\.fc' the right to wear a gothic costume to class, but if wearing the outfit legds 10 disfups
budget. However, collective bargaining agreements with other groups of public employe fion and an inability to manage students, the teacher can be ordered to wear more gonventlo.na-l clothes.
as police and fire, were not treated in the same way. Ironically, in 1962, Wisconsin was _ In summary, academic freedom for elementary and secondary teachers is more limited than

state to pass collective bargaining language similar to that found in NLRA r higher education faculty. First Amendment protection of free speech is increasingly being
d to a teacher’s actions outside of the classroom and school. Before arguing for academic

il dom and free speech in the classroom, a teacher must show that she or he did not defy legiti-
e state and local curriculum directives, followed accepted professional norms, and acted in
faith when there was no precedent or policy.

e

|
You may be living in a state where teachers have or had collective bargaining rights, or maybe you live
“right-to-work” state. Either way, what is your pasition about paying union dues? Do you see belong
a teachers’ union as an important benefit or a waste of your money?

YRIGHT AND FAIR USE. You should be aware that there are statues related to use of copyrighted
al. Teachers are not exempt from these laws. Any book, news article, or digital video that has
1 copyrighted cannot be distributed without expressed permission. Yes, there is a section of the U.S.
| opyright Law (Title 17, Chapter 1, Section 107) that provides guidelines for fair use. It states in part,
[ e fairuse . . . including use by reproduction in copies . . . , for purposes such as . . . teaching (includ-
A sensitive and vital concern for educators is academic freedom—freedom to control what @ nultiple copies for classroom use) . . . is not an infringement of copyright” (From Copyright Law
will teach and to teach the truth as one discovers it without fear of penalty. Academic fres United States and Related Laws Contained in Title 17 of the United States Code. Published by
thus essentially a principle of pedagogical philosophy that has been applied to a variety of roles Copyright Office, 2011). At the same time, the regulations indicate that further distribution is not
sional activities. A philosophical position, however, is not necessarily a legal right. Federal ed and that the use cannot infringe upon the potential market or value of the copyrighted work.
have generally recognized certain academic protections in the college classroom while exhi €1 words, teachers need to be careful about claiming that the fair use guidelines give teachers
reluctance to recognize such rights for elementary and secondary school teachers. For & blanche to download, copy, and distribute materials without consideration of the copyright.

fa hi r at the University of Arkansas—Little Rock was not renewed
the contract of a history teacher at the University of Arkansas-Litt P 00K BANNING AND CENSORSHIP. Ever since the United States has had public schools,
he announced that he taught his classes from a Marxist point of view. The court ordere . | S ) )
. L . . ! ol Wme people have taken issue with what has been taught, how it has been taught, and the materials
teacher be reinstated in light of the university’s failure to advance convincing reasons : - . ) . .
The number of people challenging these issues and the intensity of feelings have escalated

the academic freedom issue to warrant his nonrenewal (Cooper v. Ross, 1979). In another _ i ; : : .
university instructor claimed that he was denied tenure because he refused to change a st - the mid- | 970s. Well-organized and well-financed pressure groups have opposed the teaching
Himerous topics, including political, economic, scientific, and religious theories; the teaching

rade. He argued that awarding a course grade was the instructor’s right of academic free : e - v
& gued th; ne &K £ . ctructor’st ?ﬂﬂeﬂ grounded in religion, morality, or ethnicity; and the portrayal of stereotypes based on
Because the university had given several valid reasons for the nonrenewal of the instru¢ . LB 4 . X o
T, race, or ethnicity. Some complaints have involved differences of opinion over the central

tract, however, the court did not order a reinstatement (Hillis v. Stephen F: Austin University: . ' _'ﬂf the school—whether the school’s job is to transmit traditional values, indoctrinate students,
academic free- ACADEMIC FREEDOM FOR ELEMENTARY AND SECONDARY TEACHERS. Althoug_l_t r|‘¢ach Students to do their own thinking.
dom The opportunity eral courts generally have not recognized academic freedom for elementary and secondﬂ_f-a" o ~ Several court cases since the 1970s have involved the legality of removing books from
for a teacher to teach teachers, the most supportive ruling was made in 1980 (Kingsville IDS v. Cooper, 1930)-"’[‘}1""‘ s © sehool curriculum and school libraries. The courts have given some guidance but have not
without coercion, censor-  involved a high school history teacher whose contract was not renewed after she used a Sifiu! Y resolved the issue. In 1972, a court of appeals held that a book does not acquire tenure, i.e.
ship, or other restrictive game to introduce her students to the characteristics of rural life during the post-Civil War R drantee of being on the shelf for ever, so a school board was upheld in its removal of Down
interference. struction era. Although the role-playing evoked controversy in the school and the cOMMURES “865e Mean Streets. The Court of Appeals for the Seventh Circuit in 1980 upheld the removal of
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fair use Making
copies of copy righted
material for classroom
use is permissible as
long as there is not
further distribution or
infringement on market
potential.
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Family Educational
Rights and Privacy
Act (FERPA), 1974
(Buckley Amend-
ment) Act that requires
schools and teachers to
maintain confidential-
ity of student records,
and enables parents to
be able to review and
challenge the records for
their children.

tort An act (or the
omission of an act) that
violates the private rights
of an individual.

liahility Responsibility

for the failure to use rea-
sonable care when such

failure results in injury to
another.

duty to protect An-
ticipating dangers and
taking actions to protect
from harm

educational malprac-
tice Culpable neglect
by a teacher in the per-
formance of his or her
duties.

the book Values Clarification, ruling that local boards have considerable authority in selees

materials for schools. Removal of books on the basis of vulgar language has also beep yphe

The U.S. Supreme Court treated this issue in 1982 (Board of Education, Island Tf“?!;'.s‘-
1982). The decision disappointed people who had hoped that the justices would issue 4 def;
ruling on the banning of books. Insiead, Justice William Brennan ruled that students rya;
school boards on the grounds of denial of their rights, including the right to receive infor
The Court also indicated that removal of a book because one disagrees with its content ¢4
upheld. The net effect of this decision was that the school board decided to return the g
able books to the library.

Regardless of the Court’s decisions, interests groups on the left and the right contig
advocate for the banning of certain books. Those on the right tend to object because of |
past is represented. They want “to restore an idealized vision of the past.” For examp -
textbook adoption in Texas turns into a prolonged debate between the press for neutralit
taking a stand for correct morality. Those on the left want books banned for being racist -
“Little Red Riding Hood” and “Cinderella” not only are sexist but also are filled with materi:
stereotyping and elitism. At the same time, ever since its publication in 1885, The Adventu,
Huckleberry Finn has been challenged by the right.’

The latest censorship battleground has to do with limiting access to websites and
social media. Many school districts and states are establishing policies that restrict access ‘
ticular types of websites and limit teacher and student uses of social media. New questions re!
to defining what is meant by “responsible use” and who decides—teachers, principals, sl 100
tricts, or the state—are now occupying governing bodies, the courts, and principals and te ¢

p VIDEO NOTE 16.2
° Banning books has a long history and most certainly is not limited to schools. This vid
S vides a brief history of books that have been banned and the reasons.

https:/iwww.youtube.com/watch?v=DaaEWvq07dc

FAMILY EDUCATIONAL RIGHTS AND PRIVACY ACT (FERPA). In 1974, Congress p:
the Family Educational Rights and Privacy Act (FERPA), which also is called the B
Amendment. This statute addresses the maintenance of confidentiality of student records,
statute does not prohibit teachers, principals, and other education professionals from makin
dent information available for educational purposes as long as they take steps to maintain p
of the information.

Even today, many school administrators and teachers—and most parents—do not
that parents have the right to view their children’s educational records. Many teachers
aware that their written comments, which they submit as part of a student’s record, must be s
at a parent’s request or in response to a student’s request if the student is eighteen or olde
points teachers should know about FERPA are presented in Figure 10.7.

Students Grading One Another’s Papers. A common instructional practice for teacher

have students grade one another’s work. As common as the practice is, it resulted in a suit

went all the way to the U.S. Supreme Court. In Owasso Independent School District V.

the plaintiff alleged violations of FERPA in regard to “peer review.” The suit was funded b;

Rutherford Institute, a national conservative organization. The Court of Appeals for the
Circuit agreed with an Oklahoma parent that students should not grade other students” WO

2002, the Supreme Court was unanimous in overturning the circuit court and said that the pri

law was directed at records “kept in a filing cabinet in a records room or on a permanent
database,” not the grades on a classroom paper. The Court observed:

Correcting a classmate’s work can be as much a part of the assignment as taking the test itsel

a way to teach material again in a new context, and it helps show students how to assist and I¢

2 Ravitch, D. (2004). Censorship from The Right . . . Censorship from The Left. San Francisco, CA: WestEd.

ctions in tort are generally based on alleged negligence; in other

Sup ervision of the regular classroom, departure of the teacher from

SXlracurricular activities. Court cases on record involving negli-

EDUCATIONAL MALPRACTICE. Culpable neglect by a teacher

mily Educational Rights and Privacy Act (FERPA)
the privacy of student’s education records and gives par-
access to education records.

ols must:

Aflow for the inspection and review of all the student’s

education records.

« Inform all parents of what rights they have.

« Provide copies to a parent or eligible student if she/he is
otherwise not able to inspect the records.

» Set reasonable fees for copies.

» Comply within a reasonable time but no later than forty-

five days after the request is made.

educational record.

Definitions:

the absence of a parent or guardian.

Parents or eligible students have rights to:
e Seek to amend information within the student’s educational
records that is believed to be inaccurate or misleading.

e Provide permission before others than teachers and
administrators can access information from the student’s

Education record—information directly related to a student that
is maintained by the school or school district.

Eligible student—a student becomes an eligible student when he/
she turns eighteen years old or attends a postsecondary school.

Parent—natural parent, guardian, or person acting as a parent in

.

fellow pupils. By explaining the answers to the class as the students correct the papers, the teacher not
only reinforces the lesson but also discovers whether the students have understood the material and
' ure ready to move on. We do not think FERPA prohibits these educational techniques. (Owasso, 2002)

'ther Responsibilities and Liabilities

 more than 55 million students enrolled in elementary and sec-
“schools, it is almost inevitable that some pupils will be
red in educational activities. Each year, some injuries occasion
uits in which plaintiffs seek damages. Such suits are often
tagainst both the school districts and their employees. Legal
ns seeking monetary damages for injuries are referred to as
ions in tort. Technically, a tort is a legal wrong—an act (or the
on of an act) that violates the private rights of an individual.

the basis of tort liability or legal responsibility is negligence.
standing the concept of negligence is essential to understand-
liability. Liability is the responsibility for negligence—
sibility for the failure to use reasonable care when such
e results in injury to another.
Teachers have a duty to protect. Teachers must anticipate
ers and take actions to protect students from foreseeable harms.
¥, negligence is a failure to exercise or practice due care. It
ﬁl_.ldes a factor of foreseeability of harm. The negligence of
acher supervision of pupils is an important topic that includes

classroom, supervision on the playground, and supervision of

dre numerous and varied.

i€ performance of his or her duties is called educational mal-
“tice. As you will see in the sample of cases described next, the
1s have addressed many cases in which it has appeared that
fiers have been negligent. During your teaching career, there are
¥ to be more tests of the educational malpractice question.

Teachers are respon-

sible for student safety in
school and during all other
school-related activities.

Source: Steve Skjold/Alamy Stock Photo
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Negligent Chemistry Teacher. In a California high school chemistry class, pupils were il your .:-mails._lf you use the college or
while experimenting with the manufacture of gunpowder (Mastrangelo v. West Side Upigy | ool district's e-mail system, then the answer
School District, 1935). The teacher was in the room and had supplemented the laboratory ¥ " ues. it is legal to do so. The courts view the
instructions with his own directions. Nevertheless, an explosion occurred, allegedly caused b il system and its content as owned by th'e
failure of pupils to follow directions. A court held the teacher and the board of educatiop lia 1 or college. You can .have a prqblem if
Negligence in this case meant the lack of supervision of laboratory work, a potentially dau aray aappropriate content 1s discovered in your

activity requiring a high level of “due care.” ' ils or on your computer. For example, all
squently school officials are finding por-

Field Trip Negligence. In Oregon, a child was injured while on a field trip (Morris v, Dy ol shy on a teacher’s at-school computer.

County School District, 1966). Children were playing on a large log in a relatively dry
a beach. A large wave surged up onto the beach, dislodging the log, which began to roll, One. iBcial Networking Risks
the children fell seaward off the log, and the receding wave pulled the log over the child. injur
him. In the subsequent court action, the teacher was declared negligent for not having ¢

the possibility of such an occurrence. The court said:

Ising cell phones 1o take and share photos
| the extensive social networking through
ook and Twitter are causing concern and
The first proposition asks this court to hold, as a matter of fact, that unusual wave action on the shuy o jous problems. Content that is of a personal
the Pacific Ocean is a hazard so unforeseeable that there is no duty to guard against it. On the conty xual nature will become the basis for
we agree with the trial judge, who observed that it is common knowledge that accidents substan sal as discussed in this chapter’s “Edu-
like the one that occurred in this case have occurred at beaches along the Oregon coast. Foreses :
of such harm is not so remote as to be ruled out as a matter of law. (Morris, 1966) i

ﬁ in the News™ feature. Even the acci-

it is defined more specifically each time a court decides such a case. i ate social networking.

Liability Insurance. Many states authorize school districts to purchase insurance to protect
ers, school districts, administrators, and school board members against lawsuits. It is impol
that school districts and their employees and board members be thus protected, either th
school district insurance or through their own personal policies. The costs of school district

ure.

to limit maximum liability amounts for school-related cases. For teachers, membership in
state affiliates of the National Education Association or membership in the American Federat
of Teachers includes the option of liability insurance programs sponsored by those organizatiol

Figure 10.6, shown earlier, summarizes statements related to the rights and responsibil
of teachers.

section, y responsible and potentially liable.

Eheating With Technology

Uses oF SociaL MEDIA AND THE LAW

for teaching and learning. They also are potential sources of problems for teachers and student:
and are increasingly playing a part in disciplinary and legal actions.

E-mail and Texting

Two of the most ubiquitous forms of technology used in schools are e-mail and texting. E_. ;
seems to have become the basic form of communication between administrators and (€4ch Remember: once sent, always available.

Texting is a basic form of communication between teachers and other tegchers and studen Keep them separate: What is work related and what is
other students. Teachers may use e-mail and texting to communicate with students and parer personal?

Problems can arise by hitting the “Send” key before the message is carefully Comp_OS:E e? e/ Acknowledge: What you have sent is yours.

sending the message to “All” instead of only replying to the original sender. These mist
create embarrassing moments. But some can have more serious consequences.

Be careful: Could this embarrass you at some future time?
. Does-it add value? Will this improve teaching and
EMPLOYER MONITORING OF E-MAILS. You may wonder whether it is legal for a school di: : learning?

tal discovery of inappropriate content can lead to the employee being fired. Keep the tips in Inappropriate uses of
Although liability for negligence is a vague concept involving due care and foresee : sure 10.8 in mind so that you do not become involved in another case as the result of inappro-  social media, such as

bullying and sexting,

The innocent acts of youth can lead to legal proceedings, as teenagers in several states have by teachers or students
vered with sexting. In several cases, officials have threatened to charge or are actually doing ~ €@n result in criminal

girls who allegedly sent nude photos of themselves with lewd exhibition and the boys who
ved the photos with possession of child pornography. These are very serious charges that, if
cted, would affect each student’s future for a lifetime. See the “Differing Perspectives”

prosecution.

The misuses of social networking by students may be viewed as happening through the inno-
c¢ of youth. Similar behaviors by teachers are inexcusable, and they are being prosecuted. For
mple. the number of incidents of teachers using technology with students in inappropriate and
I ways is increasing. The recent case in a Los Angeles elementary school of a teacher taking
age-style pictures of children is a case in point. The teacher had been teaching for more than
hurty years. He now is charged with twenty-three counts of committing lewd acts on children.
An unfortunate part of the Los Angeles case, as well as many others, is that nothing was
_ when one or more of the children reported the teacher’s behavior to other teachers and/or
CHECK YOUR UNDERSTANDING 10.2 ] Il administration. Adults have a legal responsibility not only to report but also to make sure
v Complete Check Your Understanding 10.2 to gauge your understanding of the concepts i possible misdeeds by teachers and students are investigated. Not doing so will make you

sexting The use of so-

bther increasing challenge for teachers is to determine when students are using technology to  cial media to send sexu-
at. Instances of using a cell phone while taking a test to snap pictures of test items and having  ally explicit photos and
The ever-increasing variety of forms and uses of technology are sources of promising pra Wi outsider call in the correct answers are more common than teachers want to believe. Plagiarism  information.

¢ Reply to Sender or to All? Be sure your message is going
only to whom you intend.

* Your personal website is not confidential. Nonwork sys-
tems can be found and reviewed by your employer.

* Wait! Take another minute to review these tips before hit-
ting the Send key.

to monitor the e-mails of its teachers or for the college where you are studying teacher educe

Source: Monkey Business/Fotolia
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CHECK YOUR UNDERSTANDING 10.3

| D I F F E RI N G P E RS P E CTlVE S [_.— ﬂ Comple;te Check Your Understanding 10.3 to gauge: your understanding of the concepts in this

saction.

SHOULD STUDENTS BE PROSECUTED AS SEX OFFENDERS FOR SEXTING?

Across the United States, school districts are being confronted with information and cases of one or more students having inappro c. -UDENTS' RIGHTS AND RESPONS|B|L|T|ES
pictures on their Facebook or MySpace pages or texting them to others. In one recent case, two high school students in Colorady farad =

felony charges for having and sharing a sexually explicit video. On a dare, a girl did “things” with a guy in a car, which were :gcmﬂed_
then texted to friends and beyond. If the students are found guilty, the charges could lead to many years in prison and their hemg

as sex offenders. However, since the students are minors, their punishment might be limited to two years in juvenile detention, A 0
possibility is that the charges will be reduced or dropped with a requirement that the students participate in some form of adica:
program. What do you think? Should incidents of students’ sexting require criminal prosecution, or should there be consndera{_iun._uﬁ

rights of students have changed since the late 1960s. Before 1969, school authorities clearly
( the final say on educational matters as long as what they decided was seen as reasonable.
school administration was seen as equivalent to parents in relation to discipline. A key U.S.
reme Court decision in 1969 changed the balance by concluding that students do not “shed
T énnslituliunal rights to freedom of speech or expression at the schoolhouse gate.” (Tinker,
St Going further on behalf of student rights, in 1975, the Court decided that the principle of due
severe punishment because they are minors? socess applied to students. These decisions led to several successful student challenges of school

What is your position and what are your reasons? cies and procedures. However, since the late 1980s, Court decisions have moved back toward
YES NO easing the authority of public school officials. Along the way, student life has become more

. - . . . . . ; - ymplex, not only because of such threats as the increased use of drugs and the presence of weapons
In the early years of this century, criminal prosecution was most Threatening children with child porn charges is too far a reac

. . . ' . gangs but also because 4 diverse multicultural and shifting political context has made it more
certainly the view of many in law enforcement. One of the first such related laws were established to prosecute adult productio ﬁll 10 determine what is and what is not appropriate to do and say within a school environment

cases developed in a Pennsylvania high school. School officials dis-  distribution of child pornography. Applying these faws litera " Toillustrate some of the issues and decisions related to student rights and responsibilities,
covered that several boys were trading photos of female students children is failing to understand the new situations brought ab present specific court cases here. Note that the cases do not necessarily constitute the last
in various states of undress. Several students’ phones were confis- the widespread use of social media. The sensible alterpative is to e d regarding student rights but rather provide an overview of some of the issues that have
cated and searched. Three boys and thirteen girls were identified as most cases of student sexting as something to be handled outsid n decided by the courts. Table 10.6 is a summary of key cases; however, it is not intended to
either appearing in the photos or found to be in possession of them, the courts. School officials and parents should work out what: de a complete understanding of the court decisions. You should read the following subsec-
The then—district attorney threatened the students with child pom  be done. Such acts are likely due to the youths immaturity and ol 10 learn more about these and other student rights issues. You should also be increasing your
charges unless they agreed to participate in a “diversion program,”  understanding the potential negative ramifications. Students. | __r-r.tam?ing of the rcasml.ing that is the basis for court decisiops. Legal reasoning is base.d in
which consisted of six months of probation, submitting to drug test-  likely to think ahead or understand that such photos could be fiierpretation of [!'“3 WO"‘%S in statutes and th? precedents of earlier judgments. Court decisions
ing, and attending a five-week education program. widely on the Internet or end up in the hands of a sexual pr gRmade in isolation or simply what some might see as common sense.

In the end, even though the charges were dropped, the photos There also are questions of constitutional rights. W Students’
are still part of the government record. On behalf of the girl in the probable cause? When can school officials legally take student - 4 . . . . .
photos, the ACLU has sued the district attorney, the school district, phones? When can they search the content within cell phones ¢ A 'H 5 ST]? Gfl cut;rl\‘;kuiis.lons,Fall ;hﬂd;liﬁ n tge Iilmt?d {S:;at.ei h;we been gragtf;cll tI}fe Op}? or.tu-
and the county for violating their constitutional rights to privacy other social media? In the Pennsylvania case, three other stu ] Li:’:u clta::;][::jnim}:::;gn. ofut Elteir(’)nstitztliinaslcriOl(l)ts(ih;flaadilti;]teizi fsrf:it’o © all(zh:ltlitmznz
and freedom of expression. The plaintiff is seeking to have the pho- who refused to participate in the mandated education progras ‘ 'dus a.s ;:éch of these points mi]ght seem, each has beei the subject of debate ale dycou it decisi(')ns.
tos destroyed and modest reimbursement for the cost of the course sued to bar prosecutors from charging them with a crime. They »
($100) and lost wages (§71). won a permanent injunction. STUDENTS’ RIGHT TO AN EDUCATION. Children in the United States have a right to an edu-
on; this right is ensured in many state constitutions. It has been further defined by court deci-
s and is now interpreted to mean that each child has an equal opportunity to pursue education.
The right 10 an education, however, is not without certain prerequisites. Citizenship alone does
£uarantee a free education. Statutes that establish public school systems also generally establish
Operating costs will be met. As was previously described in Chapter 9, estate taxes are the usual
Sbuirce of funds, <o proof of residence is necessary for school attendance without tuition. Residence
on term papers is another problem. Fortunately, several websites and services are available thi UES N0t mean that the student, parent, or guardian must pay real estate taxes; it means that the stu-
can be used to catch those who copy from published text. Teachers must be vigilant in the must live in the school district in which he or she wants to attend school. Residence, then, is a
room and, unfortunately, suspicious of how their students are using social media and other o Brequisite to the right of a free public education within a specific school district. The “Perspectives
of technology. IDlvemly" feature illustrates one teacher’s dilemma in striving to involve an undocumented parent.

EN AND HOMELESS CHILDREN HAVE THE RIGHT TO GO TO SCHOOL. In 1982, the
«Supreme Court ruled in Plyler v. Doe that the children of illegal aliens had a right to a free
Today's teachers have responsibilities never imagined in earlier times. School districts specify E_XPECt lic education. Although today some continue to question this right, the courts have been con-
and evaluate teachers—especially probationary teachers—clearly and closely. Teachers need to know @ SEnt in holding that the Equal Protection Clause applies to all. In addition, the Court considered
curriculum standards and be sure that their students have learned the material that will be on M€ impact on society of the failure to educate all students.

Always present is the possibility of legal action. Take a few minutes to summarize the key points You Education has a fundamental role in maintaining the fabric of society. We cannot ignore the significant
learned from reading about teachers’ rights and responsibilities. Which of these points had you nota Social costs borne by our Nation when select groups are denied the means to absorb the values and

pated? Which will you need to be sure to learn more about? _ SKills upon which our social order rests. (From Plyler v. Doe, 457 U.S. 202 (1982). Published by U.S.
Supreme Court, 1982)

WHAT 1S YOUR PERSPECTIVE ON THIS ISSUE?




CHAPTER 10

TABLE 10.6

Selected U.S. Supreme Court Cases Related to Students’ Rights and Responsibilities What If Your Student’s Mother Is Undocumented?

CASE ISSUE DECISION eg, a second year teacher of science, was in a reflective mood. He Greg had checked with Neide about the possibility of his meet-
fhad found that his weekend bike rides were a good time to reflect  ing with her mother to work out a vocabulary homework plan. But
w things were going. "A lot better than last year.” He also  Neide avoided answering and seemed somehow reluctant. As he
ed on how much his students were learning. “Most of them  reflected further, a light bulb went on: “What if her mother is an

Goss v. Lopez (1975) Suspension of high school students Court ruled that only in an emergency can a sty- eopm to be doing well.” illegal alien? Now, what do | do?”
without a hearing dent be suspended without a hearing. ]

Plyler v. Doe (1982) Rights to education of illegal aliens Court struck down Texas law that denied a frea
public education to children of illegal aliens,

' One of the challenges was the continual arrival of new stu-

Wood v, Strickland (1975) Question of whether school board Students can seek damages from individual school 5, especially those whose first language was not Engfish. For
members can be sued for depriving board members but not from the school district. ple, one of the girls, Neide, had recently arrived from Brazil. It . i ’ o o
students of their constitutional rights mazing how fast she was learning English in social situations. 2. If Neide’s mother is an illegal and this is found out, will Neide
(through suspension}) ; be removed from school?

3. What would you do, or not do, in this situation?

(Hint: For part of the answer take a look at Table 10.6)

WHAT IS YOUR PERSPECTIVE?
1. Should Greg pursue this problem?

gver, her academic vocabulary most definitely needed help. One

Tinker v. Des Moines Independent Free speech rights of students to Court ruled against school district—recagnizing to the strategies for improving vocabulary in the content areas is to
Community School District (1969) wear black armbands to protest US.  an extent constitutional rights of pupils. _ ave a parent go over a vocabulary list with the student.
involvement in Vietnam

Board of Education, Island Trees School board's decision to remove Court issued decision that under certain circum- -
Union Free District No. 26 v. Pico books from the school library stances, children may challenge board's decision to
(1982) remove books.

Ingraham v. Wright (1977) Power of states to authorize corporal  Court ruled that states may constitutionally autho- --E_NTS RIGHT TO SUE. The U~S: Squeme Court hﬁ‘s affirmed that stgdents may sue
punishment without consent of the rize corporal punishment. y o0l board members who are guilty of intentionally depriving students of their constitutional

student's parent l pghts. In Wood v. Strickland (1975), the Court held that school officials who discipline students

. y cannot defend themselves against civil rights suits by claiming ignorance of pupils’ basic

Bethel School District No. 403 v. Ffra-  Power of school officials to restrain School officials may discipline a student for mak- somstitutional rights. As a result of this decision, Judge Paul Williams, a federal judge in Arkan-

ser (1986) student speech ing lewd and indecent speech in a school assembly ered that certain students who had been suspended could seek damages from individual
attended by other students. I board members—though not from the school district as a corporate body. The judge also

Hazelwood School District v. Kuhi- School district control of student School administrators have broad authority to i thal_ q‘e SCl}DF’l records of these pupils must be cleareq of ﬂ}C sgspension incident. From

meier (1988) expression in school newspapers, control student expression in the official student € decisions, it is apparent that the U.S. Supreme Court is taking into account the rights of
newspaper, which is not a public forum but is seen ts.

. |
as part of the curriculum. IDENTS’ RIGHT TO DUE PROCESS. Much of the recent involvement of the courts with
Honig v. Doe (1988) Violation of the Education for All P.L. 94-142 authorizes officials to suspend da.ngeﬁ tudent rights has concerned due process of law for pupils. Due process is guaranteed by the Four-
Handicapped Children Act (P.L. ous children for a maximum of ten days. Justice. th Amendment. The equal protection clause states, “nor shall any state . . . deny to any person
94-142); school indefinitely sus- Brennan said, ”Congress very much meant to strip 0 its jurisdiction the equal protection of the laws” (From All Amendments to the United
pended and attempted to expel two  schools of unilateral authority to exclude disturbed. es Constitution. Published by U.S. Constitution, 2015). Due process of law means following

emotionally disturbed students students.” fules and principles that have been established for enforcing and protecting the rights of the
New Jersey v. T.L.0. (1985) Search and seizure School officials must have a reasonable cause ; ed As explained earlier, due process falls under two headings—procedural and substantive.
o when engaged in searches. edural due process has to do with whether the procedures used in disciplinary cases are fair;

niive due process is concerned with whether the school authorities have deprived a student
¢ substantive constitutional rights such as personal liberty, property, or privacy (LaMorte,
2 Pp. 5-8),
“The application of due process to issues in schools is a recent phenomenon. Historically,
functioned under the doctrine of in loco parentis (“in the place of a parent”). This doctrine
it that schools could exercise almost complete control over students because they were acting
arent substitutes. Under the doctrine of in loco parentis, the courts have usually upheld the
nd regulations of local boards of education, particularly about pupil conduct. However, the
have not supported rules that are unconstitutionally “vague” and/or “overboard.” The cases
: Ssed next illustrate the difficult balance between protecting students’ right to due process and
MINg schools sufficient authority to pursue their mission.

A related problem is the more than 500,000 homeless children in the United States. B 4
access to public school usually requires a residence address and a parent or guardian as .W
transportation, homeless children in the past were squeezed out of the system. Congress add
this growing problem in 1987 with passage of the Stewart B. McKinney Homeless AsS
Act, which requires that “each State educational agency shall assure that each child of 4 hg i
individual and each homeless youth have access to a free, appropriate public education
Stewart B. McKinney Homeless Assistance Act. United States District Court, 2006). The
was amended in 1990 to require each school district to provide services to the homelcss . Meaning “in the place
comparable to the services offered other students in the schools. These services includﬂ'ﬂ! : : EPPRAL DUE PROCESS IN CASES OF SUSPENSION AND EXPULSION. Zero toler-  of a parent,” this term
homeless children to finish the school year in the school they were in before they lqsl therr hot :Pol!c:es have complicated the local schools’ ability to balance students’ right to due process ~ describes the implied
ing, providing transportation to school, tutoring to help students catch up, and giving hOMEES _tving students’ educational needs. Procedural due process is scrutinized especially in cases  power and responsibili-
children the opportunity to take part in school programs offered to other children. *Pension and expulsion. These cases most often result from disciplinary action taken by ties of schools.

in loco parentis
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the school, which may or may not have violated a pupil’s substantive constitution

al righte 1 dards of Tinker. However, the Supreme Court reversed the decision. In the majority
example, in Goss v. Lopez (1975), the U.S. Supreme Court dealt with the suspensi@.' ' ' '

: ’ . i in Bethel School District No. 403 v. Fraser (1986), Chief Justice Warren Burger wrote,
school students in Columbus, Ohio. In that case, the named plaintiffs claimed thag g determination of what manner of speech in the classroom or in school assembly is inap-
been suspended from public high school for up to ten days without a hearing. The action aila e properly rests with the school board” (From Bethel School District No. 403 v. Fraser
deprivation of constitutional rights. Two students who were suspended for a semester bro "o §4-1667). Published by U.S. Supreme Court, 1986).
charging that their due process rights were denied—because they were not present at the 2
meeting when the suspensions were handed out. .

In ruling that students cannot be suspended without some kind of hearing, the Coury ey

In 2 more recent decision, the Court reduced further student free speech and increased the
rity of school administrators. The case began in 2002 when the Olympic torch was passing
oh Juneau, Alaska. A high school senior, Joseph Frederick and some friends, unfurled a banner
The prospect of imposing elaborate hearing requirements in every suspension case is Viewed | ated “Bong Hits 4 Jesus.” The S(thOI P rinc.ipal, bt Morse, raced across the street and tO,Ok
great concern, and many school authorities may well prefer the untrammeled power to 2t unifa the banner. She charged him with promoting the use of illegal flrugs and suspended Frederick
ally, unhampered by rules about notice and hearing. But it would be a strange disciplinary sy, 1 days. In the lawsuit Morse v. Frederick, 551 U.S. (2007), he said he was not encouraging drug
an educational institution if no communication was sought by the disciplinarian with the stude d it was just “meaningless and funny nonsense. . . . ” In 2007 in a five-to-four decision, the U.S.
effort to inform him of his defalcation and to let him tell his side of the story in order 1o mike sure gh ne Court ruled that students have lesser protection of their Constitutional rights and that schools
an injustice is not done. Fairness can rarely be obtained by secret, one-sided determination of  “ake steps to safeguard those entrusted to their care form speech that can reasonably be regarded
decisive of rights e Secrecy is not cgngenial to truth-seeking .and self—rig'ht.eousncss gives topo sncouraging illegal drug use” (From Morse et al. v. Frederick 551 U.S. 393. Published by U.S.
an assqrapce of nghtnes.s. No better. instrument has béen d'eV1sed for arr1V¥ng at truth than mf sreme Court, 2007). However, the Court did not agree with Morse’ broader argument that admin-
person in jeopardy of serious loss notice of the case against him and opportunity to meet it. ( Gioss, 19 .can censor student speech whenever it is inconsistent with school’s educational mission.

Procedural due process cases usually involve alleged violations of the Fourieenth A : £z T T R~y 1 RN T

ment, which provides for the protection of specified privileges of citizens, including notice to th jents’ Rights and Responsibilities in School

student, impartiality of the hearing process, and the right of representation. These cases mi f The right, or privilege, of children to attend school also depends on their compliance with the rules
involve alleged violations of state constitutions or statutory law that call for specific pro iid regulations of the school. To ensure the day-to-day orderly operation of schools, boards of
For example, many states have procedures for expulsion or suspension. Expulsion usually i \ ion have the right to establish reasonable rules and regulations controlling pupils and their
notifying parents or guardians in a specific way, perhaps by registered mail, and giving stud . 1. Boards” actions have been challenged in numerous instances, however. Challenges have
the opportunity for a hearing before the board of education or a designated hearing officer. §i . oncerned questions such as dress codes and grooming, corporal punishment, the rights of married
sion procedures are usually detailed as well, designating who has the authority to suspend ant tudents, abuse and neglect, student publications’ freedom of expression, disabilities, and searches.

length of time for suspension. Teachers and administrators should know due process reg ; . . . .
including the specific regulations of the state where they are employed. S CODES A!\!D GROOMING. Lower court cases dealing with grooming have been d§01ded
- pme instances in favor of the board of education—in support of their rules and regulations—
SUBSTANTIVE DUE PROCESS AND STUDENTS’ RIGHTS TO FREE SPEECH. Sub ' other instances in favor of the student. A general principle seems to be that if the dress and
_' ing do not incite or cause disruptive behavior or pose a health or safety problem, the court
sus the schools’ authority to maintain order in support of education. The Tinker case (1 ling is likely to support the student. Dress codes, once very much in vogue, are less evident today.
Des Moines Independent Community School District, 1969) was significant. It involved \ gh the U.S. Supreme Court has yet to consider a so-called long-hair case, federal courts in
board’s attempt to keep students from wearing black armbands in a protest against U.S. 1 circuit have issued rulings in such cases; half of them found regulations on hair length uncon-
activities in Vietnam. In 1969, the U.S. Supreme Court ruled against the Des Moines school hout al, and half upheld them. In all, over a two-decade period, federal and state courts decided
The majority opinion of the Court was that ¢ than 300 cases on this subject. If there is a trend, it is that students have won most of the cases
[Tlhe wearing of armbands in the circumstances of this case was entirely divorced from actually &?![ with hairstyle. The courts have usually refused to uphold dress and hair length regulations
potentially disruptive conduct by those participating in it. It was closely akin to “pure speech’ liletic teams or extracurricular groups unless the school proves that the hair or dress interfered
we have repeatedly held, is entitled to comprehensive protection, under the First Amendimen dstudent’s ability to play the sport or perform the extracurricular activity (Long v. Zopp, 1973).
First Amendment rights, applied in the light of the special characteristics of the schoal environmes In the late 1970s and continuing through the 1980s, courts entertained fewer challenges to
are available to teachers and students. It can hardly be argued that either students or teachers shet ming regulations. The later decisions, however, continued to be consistent with earlier court rul-
constitutional rights to freedom of speech or expression at the schoolhouse gate. (Tinker, 1969) -Courts have supported school officials who attempted to regulate student appearance if the regu-

Tn the Tinker opinion, the Court clearly designated that the decision “does fiot conges could be based‘nn concerns al.)out. disruptior.l, health, or sa.fe.:ty. Presumably, cfontroversy over
aggressive, disruptive action or even group demonstrations” (Tinker, 1969). The decision did mak sekength of students” hair or grooming in general is no longer critical because officials and students
it clear that whatever their age, students have constitutional rights, and that decision has had & Wit 4 1more common grou nd of agreement about what is acceptable. However, as the twenty-first
spread effect on the operation of schools in the United States. Schools have had to pay atles Y unfolds, new questions could be rals.ed in relation to the emergence of some Tew clothing
to U.S. law. Educators as well as lawyers have been guided by the principles set forth in the 4. Another area could be school safety being threatened by the clothing and grooming of gangs.

sion regarding the constitutional relationship between public school students and school i ORPORAL PUNISHMENT. In 1977, the U.S. Supreme Court ruled on and finally resolved many
A subsequent U.S. Supreme Court decision appeared to narrow the breadth of applk e issues related to corporal punishment (Ingraham v. Wright, 1977). The opinion established
of the Tinker ruling. The case involved Matthew Fraser, a high school senior in a school 0U8 Sates may constitutionally authorize corporal punishment without prior hearing or notice and
Tacoma, Washington. In the spring of 1983, Fraser was suspended from school for two days &1 Miout consent by the student’s parents or may as a matter of policy elect to prohibit or limit the
he gave a short speech at a school assembly nominating a friend for a position in student g0V “SE0Fcorporal punishment. It also held that corporal punishment is not in violation of the Eighth
ment. School officials argued that Fraser’s speech contained sexual innuendos that provoked @ Seadment (which prohibits “cruel and unusual punishments”).
students to engage in disruptive behaviors unfavorable to the school setting, The U.5- be ~Inresponse 1o the greater sensitivity to student rights, many school districts have adopted
Court for the Western District of Washington held that Fraser’s punishment violated s HE® Sministrative rules and regulations to restrict the occasions, nature, and manner of administering
free speech under the First Amendment and awarded him damages. The U.S. Court Ofﬁ PY 'Poral punishment. Some school districts specify that corporal punishment can be administered
for the Ninth Circuit affirmed the decision, holding that Fraser’s speech was not disruptive

o

tnder the direction of the principal and in the presence of another adult.
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.ized school officials and used vulgar language. The students were expelled under an Illinois
e that empowered boards of education to expel pupils guilty of gross disobedience or mis-
Juct. A federal court in [llinois supported the board of education, but on appeal, the Court of
e 4ls for the Seventh Circuit reversed the decision. The school board was not able to validate

states, “No person in the United States shall, on the basis of sex, be excluded from particiy dent disruption 3“_‘1 im‘crfc‘rcn(':e as requir.ed by Tinker. The expel?ed students were entitled to
in, be denied the benefits of, or be subjected to discrimination under any education pr'- damages. An implication is that the rights of students regarding newspapers they print at
activity receiving federal financial assistance” (From Title IX, Education Amendmenty o) sme are stronger than their rights of free expression in official school publications.

Published by U.S. Department of Labor, 1972). Title IX is enforced by the Department of ~ Early in 1988, in a landmark decision (Hazelwood School District v. Kuhimeier), the U.S.
tion’s Office of Civil Rights. An individual or organization can allege that any policy or py ~me Court ruled that administrators have broad authority to control student expression in
is discriminatory by writing a letter of complaint to the secretary of education. An adminis | school newspapers, theatrical productions, and other forums that are part of the curriculum.
hearing is the next step in the process. Further steps include suing for monetary damages ‘hing that decision, the Court determined that the Spectrum, the school newspaper of the

Title IX, which the U.S. Supreme Court affirmed in Franklin v. Gwinnett County Schools 7¢ lwood District. was not a public forum. A school policy of the Hazelwood District required
the principal review each proposed issue of the Spectrum. The principal objected to two

; scheduled to appear in one issue. One of the articles was about girls at the school who
4 become pregnant; the other discussed the effects of divorce on students. Neither article used
names. The principal deleted two pages of the Spectrum rather than delete only the offending
cles or require that they be modified. He stated that there was no time to make any changes in

SEX DISCRIMINATION. Until late in the Twentieth Century, educational institutions could
criminate against females—whether they were students, staff, or faculty. In 1972 the
Second Congress enacted Title 1X of the Education Amendments Act to remove sex diseri
against students and employees in federally assisted programs. The key provision in

¥

MARRIAGE AND PREGNANCY. Until the last ten to twenty years, it was not un
school officials to expel students who married. Some educators reasoned that marriage
on additional responsibilities, such as the establishment of a household, and therefore that
students could not perform well in school. They also believed that exclusion would help deter:
teenagers from marrying. Courts tended to uphold school officials in these positions, Both ¢ articles and that the newspaper had to be printed immediately or not at all.

and school officials acted consistently in not rigidly enforcing compulsory attendance statutes fi Three student journalists sued, contending that their freedom of speech had been violated.
underage students who married. The U.S. Supreme Court upheld the principal’s action. Justice Byron White decided that the Spec-

School officials today cannot prohibit a student from attending school merely because as not a public forum but rather a supervised learning experience for journalism students.
or she is married. This position is based on the previously mentioned Title IX and on the nat effect, the censorship of a student press was upheld by the Supreme Court. In Justice White’s
that every child has a right to attend school. Public policy today encourages students to
as much education as they can. Not only are married students encouraged to remain in scho
also are entitled to the same rights and privileges as unmarried students. Thus, they have
to take any course the school offers and to participate in extracurricular activities open (o
students. That is, participation in extracurricular activities cannot be denied a student solely
basis of marital status. However, a student’s attendance and participation rights can be re
if his or her behavior is deleterious to other students.

Today’s schools enroll pregnant students without hesitation. Title IX prohibits their ¢
sion from school or from participation in extracurricular activities. Many school systeims.
reorganized their school programs so that courses can be offered during after-school houts or ¥
the evenings to accommodate married and pregnant students. This arrangement niakes
for students to work during the day and complete their education at a time that is convel
them. Such programs often include courses and topics aimed at the specific audience as
counseling programs to assist students with their adjustment to marriage and family life.

EDUCATORS MUST REPORT SUSPECTED CHILD ABUSE AND NEGLECT. Government i
ies in the United States have the right to exercise police power, which means that the gov
is entrusted with the responsibility of looking after the health, safety, and welfare of all @

- |S]chools must be able to set high standards for the student speech that is disseminated under [their]
auspices—standards that may be higher than those demanded by some newspaper publishers and the-
arical producers in the “real” world—and may refuse to disseminate student speech that does not meet
those standards.

Accordingly, we hold that the standard articulated in Tinker for determining when a school may
' punish student expression need not also be the standard for determining when a school may refuse to
| {end its name and resources to the dissemination of student expression. (Hazelwood, 1988)

The issue of institutional control over publications has not yet been fully resolved. In
ponse to questions about student publications and their distribution, school boards have endeav-
to write rules and regulations that will withstand judicial scrutiny. A prompt review and
nably fast appeal procedures are vital. Students should also be advised of distribution rules
dbide by them.

HTS OF STUDENTS WITH DISABILITIES. Before the early 1970s, the access to education
! dents with disabilitics was left to the discretion of different levels of government. In the
1970s, court decisions established the position that students with disabilities were entitled

. . - : appropriate” education and to procedural protections against arbitrary treatment. As was
. h stat d 11 of its people, exercising that role § ;
zens. I effect, each SICACKs 85 a guardic overd 118 peope, ex & P bed earlier, Congress subsequently specified a broad set of substantive and procedural rights

over individuals who are not able to look after themselves. This guardianship extends t0 ¢a . WSection 504 of the Rehabilitation Act and Public Law 94-142. the Education for All Handi.
children who have been either abused or neglected by their parents. All fifty states have pped Children Act (EAHCA). Si . A . -

dealing with this issue. These statutes generally protect children under the age of eighteen ' I Fen.et (EALCA). Smce fhat “?“e’ fce has bectia contlnulpg — of legislative
scope of protection and definitions of abuse and neglect vary considerably among the St legal refinements and extensions of the intents to see that students with special needs have

1974, Congress passed the Child Abuse Prevention and Treatment Act, which provides s Propriate educational opportunities. The problem has been to define what is meant by “appro-

I o " This examinati clarificati i
assistance to states that have developed and implemented programs for identifying, pre 0 - 1.u(m 4ng Ll'arlﬁcatlon Process cont1n1.1es to }mfo.ld.
and treating instances of child abuse and neglect _Une early test case regarding student rights dealt with a violation of P.L. 94-142. That law
The severity of this problem has been hjgh]jgh ted by the requirement of mandatory rep ortin SHHIIES public school officials to keep disruptive or violent students with disabilities in their cur-
suspected abuse and neglect to social service agencies. Formerly, this reporting was limited maink €lassrooms pending hearings on their behavior. In the decision made in Honig v. Doe (1988),
physicians, but today educators are also required to report instances of suspected abuse and i 5. Supreme Court upheld lower court rulings that San Francisco school district officials
Some teacl,lers are reluctant to do so because they fear a breakdown in student_teacher-p. arenl" ted the act in 1980 when they indefinitely suspended and then attempted to expel two students

~ The were, as officials clai : i
tionships and the possibility of lawsuits alleging invasion of privacy, assault, or slander. 1ASIEEEE The ac . 1cials lelr‘ner}. emotionally disturbed and dangerous. - '
should be diminished, however, by statutes that grant them immunity for acting in 20¢ \d faith. A € act authorizes officials to suspend dangerous children with disabilities for a maximum

__ Pilen dﬂy_ﬁ. Longer suspensions or expulsions are permissible only if the child’s parents consent
STUDENT PUBLICATIONS. A significant decision relative to “underground” student neWsps H€action taken or if the officials can convince a federal district judge that the child poses a

was made in Illinois in 1970 (Scoville v. Board of Education, 1970). Students were expelled Iger lo h_i mself or herself or to others. The rules under which school officials must operate are
Y More limiting if the mishehavior is a manifestation of the student’s disability.

distributing a newspaper named Grass High, which the students produced at home and Wi

>
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It is clear that Congress meant to restrain the authority that schools had traditionally
exclude students with disabilities, particularly students who are emotionally disturbed, from se
But P.L. 94-142 did not leave school administrators powerless to deal with dangerous studense

state constitutions provide that a child has the right to in their dress when there are problems of disruption,

e AR : an education; to date, students have been unsuccessful in health, or safety.
¥IREO AN!.UA.SIS 10.1 . suing school board members on the ground that they have e Assignments of students to activities or classes in general

° View the following video to see some of the elements of the important role general ed not learned anything. on the basis of sex is not consistent with Title IX. These
teachers have before, during, and after |EP meetings. Then answer the questions that fofle '+ The due process clause provides that a child is entitled to assighments may be made in such areas as sex education
the video in your Pearson eText. ' ~ notice of charges and the opportunity for a hearing prior classes or when sports are available for both sexes.

to being suspended from school for misbehavior. * Restricting a student’s activities on the basis of marriage

) students enjoy freedom of speech at school unless that or pregnancy is inconsistent with the equal protection
STUDENT AND LOCKER SEARCHES. Most courts have refused to subject publie speech is indecent or leads to disruption; courts are in clause and Title IX.

searches to strict Fourth Amendment standards. In general, the Fourth Amendment protecis agreement that school officials can regulate the content

viduals from search without a warrant (court order). Many lower courts, however, have decig of student newspapers.Underground newspapers are not

favor of a more lenient interpretation of the Fourth Amendment in school searches. The rat subject to this oversight.

is that school authorities are obligated to maintain discipline and a sound educational enyir Students may be awarded damages from school board tional records. Students age eighteen or older have the

ment and that that responsibility, along with their in loco parentis powers, gives them the right to members for a violation of their constitutional rights if they right to examine their records

conduct searches and seize contraband on reasonable suspicion without a warrant. First, however can establish that they were injured by the deprivation and « School officials may search students, lockers, and student

school officials may only search for evidence that a student has violated a school rule or that the school official deliberately violated those rights. property without a search warrant, but they must have

Also, there must be a valid rule or law in place. ' = The use of corporal punishment is not prohibited by the reasonable grounds for believing that a student is in pos-

School authorities do not need a warrant to search a stadent’s locker or a student yehicle U.S. Constitution, but excessive punishment may be bgrred session of evidence of a violation of a law or school rule.

on campus. For searches of a student’s person, however, courts apply a higher standard, Where by the Fourteenth Amendment. Students may be restricted

reasonable suspicion exists, a school official’s actions will likely be upheld. Reasonable susp

exists when one has information that a student is in possession of something harmful or da

or when there is evidence of illegal activities such as drug dealing (money, a list of cus

or rolling papers). The second consideration is the way in which the search of a student’s

is conducted. School officials are advised to have students remove contents from their ¢lo
Where reasonable suspi- rather than having a .teac-her or administrator do it. ' . . o
cion exists. school authori- A further caution is not to force students to remove all their clothing or undress to th
ties do not need a warrant  underwear. In a nearly unanimous eight-to-one decision in 2009, the U.S. Supreme Court
to search a student's school districts on clear notice that strip searches are “categorically distinct” from other efft i
locker or a student’s vehi-  combat illegal drugs. In Safford Unified School District #1 v. Redding, the Court concluded thata ents.
cle on campus. intrusive search of a thirteen-year-old girl for suspicion of hiding ibuprofen was an ove S OF LBGT STUDENTS. As there has been increasing awareness of differences in gender
In writing for the majority, Justice Sou lity and sexual orientation. school administrations, legislative bodies, and the courts are being
said that what was missing “'was any ndi to address a number of new questions. One has to do with determining which toilet trans-
cation of danger to the students frofi ender students will use and where they will change clothes for physical education. At this time,
power of the drugs or the quantity. i lerent states, school districts, and courts are making different decisions. The U.S. Department
reason to suppose that Savana was ¢ Education’s position is quite clear: Transgender students are protected from discrimination by

pills in her underwear” (From Saffo i eral law. They should use the bathroom of their gender identity. At the local level, different
fied School District #1 v. Redding. U f0mmunities are deriving different solutions.

States District Court, 2009). Concern 48 . . ' .
strip searches being degrading has ¥ . BERBULLYING: AN INCREASING PROBLEM. Bullying has been a continual student behav-

number of states and school districts t0/ag I problem. Now, with the ease of accessing the many forms of social media, there are many new
§ for students to bully fellow students. It is much more difficult to detect when cyberbullying
_ Okcurred, and it is easier for the instigator to do the deed anonymously. The Center for Disease
PEER SEXUAL HARASSMENT. 1 trol and Prevention (CDC) has identified three elements related to cyberbullying: (1) unwanted
IX prohibits sex discrimination, a‘_lda [Essive behavior, (2) involving and or perceived power imbalance, and (3) repeated multiples
includes students’ harassing other st HIES Or are likely to be repeated.® At this time, legislative and legal systems have been slow to
Teasing, snapping bra straps, e ; ish related statutes. It is incumbent on teachers and administrators to be sensitive to the

sexual favors, making 1eWe o Wiential for cyberbullying and be ready to step in early if it is suspected.
about one’s appearance or bod}

telling sexual jokes, engaging iI? phys
abuse, and touching inappmpnm.ei

examples of peer sexual harass:mci’ltz

important for teachers to make L€

; 10| " .
sexual harassment will not be he ters for D|s§ase Control and Prevention (CDC). Understanding Bullying: Fact Sheet (2015,). https://www.cdc.gov
School districts are supposed to DH¥EE eeprevention/pdf/bullying_factsheet pdf

e Teachers are required to report to proper authorities sus-
pected instances of child abuse and neglect.

* Parents have the right to examine their children’s educa-

¢ a grievance procedure for sex discrimination complaints. Students and/or their parents can
file a complaint with the Office of Civil Rights. All allegations must be investigated promptly,
nd schools must take immediate action in cases in which harassment behaviors have been con-
. Keep in mind that sexual harassment is not limited to high school students; middle school
in some cases elementary schoolchildren are also sexually harassed. To summarize the topics
red in this section, Figure 10.9 lists brief statements related to the rights and responsibilities

strip searches.

ER__GlNG CHALLENGES. Teachers, students, and administrators must continually be aware of
€sponsibilities and the legal safeguards that protect students as well as educators. There are
KelY {0 be new cases related to drug testing, searches, weapons, and surely questionable uses of

Source: David Duprey/AP Images
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social media. There most certainly will be new policies, administrative directives, and s + chould it be disallowed in the military but be permis- 4. What are your thoughts about balancing student rights |
related to appropriate and inappropriate social networking. Be sure that you, todny dble in schools? Is it ever appropriate in schools? against school officials’ need to maintain an environment |
education candidate and in the future as a teacher, are fully cognizant of your responsibilitie . her. in your classroom, where will you draw the conducive to learning? Should school officials have more

the law. As the saying goes, ignorance of the law is no excuse. i tween what are appropriate and inappropriate uses authority? Should students have greater freedom?

al media?

JOURNAL FOR REFLECTION 10.4 -
Now it should be clear to you that students have rights and that teachers need to be aware o

ers should always be sure that another teacher or administrator is present when disciplinar - M ADCEDVA/A
When taking any such action, teachers must be sure that the principal or other admir:i:'str.‘itl'.'Y al -. _) {\) L ""B A 2 ED GBSER\_’
As a way of making these rights and responsibilities real for you, think back across your yea l
Compare some of the things that you experienced or witnessed with what you have just read 3 - ning teachers do not have the same rights as ten- 2. Interview an experienced teacher about students’ rights.
rights and responsibilities of students. -hers, but they do have rights. With a partner, Ask him or her to provide examples of situations in which
and contrast the rights of beginning teachers as it was important for the teacher to be aware of student

: the employment contracts of two school districts. rights. What were the critical points to be considered?
CHECK YOUR UNDERSTANDING 10.4 _ : the items to check are length of the probationary What were the related responsibilities of the teacher?
Complete Check Your Understanding 10.4 to gauge your understanding of the concepts the basis for a tenure decision, how the tenure What advice would this teacher have for today's begin-
section. on-making process works, and the due process ning teachers?

of probationary teachers.

v

SUMMARY 7"OLIO DEVELOPMENT

LEGAL ASPECTS OF EDUCATION » Teachers must be vigilant in guarding against placing

dents in risky situations.  a school district where you think you would like to 2. From time to time, newspapers and weekly news maga-

a teacher. Obtain a copy of the teacher employ- zines carry reports about disagreements between students
ant contract from the district human resources/person- and school officials. Collect several of these reports, pay-
Education is not mentioned directly in the U.S. Constitution. USES OF SOCIAL MEDIA AND THE LA ‘and study it. What does the contract say about ing special attention to the legal interpretations drawn
The Tenth Amendment has been interpreted as assigning e Teacher and student use of school district e-m; _ hts as a district employee and as a teacher? What by each side, and consider the implications for you. In all
responsibility to each state for education of its citizens. can be monitored. s it say about your responsibilities? There may be instances, keep in mind that both teachers and students
Title IX protects school district employees and students ces to other legal documents such as an employee have legal responsibilities as well as rights. These clip-
fromm discrimination. ook and board policies; if so, become familiar with pings and notes may be a useful resource for you some-

e documents too. Together, these documents set the day when as a teacher you are confronted with a question
whether they are about separation of church and state, ers for what you can, should, and should not do about student and teacher rights.

desegregation, or teachers’ rights, ultimately are decided . ._tga‘c’her. Place these documents and your notes in a
by the U.S. and state supreme courts. STUDENTS’ RIGHTS AND RESPONSIBIE 0lio file folder and save them for later use.

Public funds can be used to support some kinds of educa- * Students, too, have rights as citizens, including
tion services offered by church schools. an education. R
TEACHERS’ RIGHTS AND RESPONSIBILITIES They have due process rights; protection from J | 0 S

" " d emol i tion; and, within limits, freedom of expression.

o Teachers' rights as citizens and employees, including proce- . ! vhe . ] o _
. However, schools have the authority to determing ¥ uing dilemma i -

dural and substantive due process, are protected. ty 9 or teachers is deciding what they A good place to start your analysis would be to read the arti

student conduct is disruptive. ... I'students should place on their Facebook pages cle "Social Networking Nightmares” by Mike Simpson, which
e Teachers must always be aware of their and theif SH °F social media accounts. It should be clear that nei- can be found on the NEA website. Other websites to check out
legal rights and responsibilities. hers nor students have absolute First Amendment for related information include the following:

'Say and display whatever they like. Even the media
e ' The Dirksen Congressional Center offers a newsletter, curricu-
g "Investigative” reports of what teachers have g SUIHCH

_D I_S C_U _S_S | 0 [\J S—_I—_ A R TE RS . el media oesBrarch the following websites lum resources, and links for educators to aid in improved

ing of .
. les of teachers and students being disciplined for N unders‘;landmg ) Co'ngress ) _
1. How do you view the use of public funds to support 2. In Ingraham v. Wright (1977), the U.S. Supreme. their persunal‘sociallme}iia pages. Based on your T ev\lcecg;?e L?c;/y/icsizzc;ilcz:se?:lclc;]:zr::ctiggrrs::\f: r(l_llz?te dto
certain activities in church schools? Do you see a trend ruled that states may authorize the use of lop three to five guidelines that you see as being P ’

toward " excessive entanglement”? Where do you see the ishment as school policy. The U.S. military has : _.t- for you and your students to follow in order to not court cases, directories, and current awareness items.

od i P CNN operates a number of useful websites including the Law
. ) L ) d din the media, disciplined at school, or lose your 9
line needing to be drawn so as not to conflict with the corporal punishment for more than one hun p y Center, which reports on state, national, and international
establishment clause?

court proceedings.

The U.S. Constitution is the starting point for viewing
schools from the legal perspective. o Teachers can be sued for negligence and malp

e Teachers and teacher education candidates can b
based on what is discovered on their social netv

e Teachers must be vigilant in monitoring the use of té
ogy to cheat.

Interpretations of law and the resolution of disputes,

o However, teachers do not have absolute academic freedom.
o FERPA protects the privacy of student records.
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We dedicate this seventeenth edition to all educators who use in-
terpretive, normative, organizational, and critical perspectives to
wrestle with the demands of our rapidly changing society. There is
no question that these four perspectives of Foundations of American
Education are crucial components for making reasonable decisions in
light of so many uncertainties. Without the thoughtful involvement
of educators who struggle to open spaces for reflection and diverse
voices, closed mindedness and violence will run rampant. As never
before, the forthcoming generation of effective and reflective teach-
ers will foster understanding our differences and facilitate continuing
development of a peaceful and pluralistic societal fabric.

James A. Johnson, Diann Musial, Gene E. Hall, and Donna M. Gollnick




